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AT  klNQSXION 

igs  are- 

kiNQSTON     ONTARiO     CANAÖA     ^hüll    in 

the  laß  Edition^  as  to  the  Qperation  of^ 
the  Stat,  7  Ann.  upon  the  Law  of  For- 
fetture  in  Scotland.  T^e  other  Cor- 
rzciions  principally  concern  the  Stile ; 
except  in  a  few  Places  of  the  Difcourfe^ 
which  are  enlarged* 
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C  L  A  U  S  E  S 

Extrad^ed  from  the 

ACTS  of  Parliament, 

More  particularly  referred  to  in  this  Tr  e  at  i  s  e. 


S^at.  7  Anna;,  Caj?.  2r.    intttuleä,   "  ^In 
Aä:  for  improuing  the  Union  of  the 
"  T'UJo  Kingdoms" 

HERR  AS  noihing  can  ??iore 

conduce  to  wiproi'ing  the  Union 

C   ^SSSS^  ofthe  t-jjo  Knigdoms,  "jahich,  by 

Ä^  ^^ä^  her  Majefifs great  JVijdom  and 

^      Goodnejs,  hath  been  happily  effecied,  than 

^  that  the  La'-jüs  of  both  Tarts  of  Great  Bri- 

-^  t:imßouId  agree  as  near  as  may  be  s  efpecially 

^  thofe  Lwjüs  '■juhich  relate  to  High  Treafon, 

and  the  Troceedings  thereupon,  as  to  the 

Nature  ofthe  Crime,  the  Method  of  Tro- 
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fecution  and  Tryaly  and  alfo  the  Forfeittires 
and  Tunißment  for  that  Offence  j  '■juhich 
are  of  the  greatefl  Concern,  both  to  the 
Crown  and  to  the  StibjeB :  To  the  end 
iherefore  that  the  faid  Union  7nay  he  more 
effeBually  hnproved,  Be  it  enaEled,  by  the 
§lueens  ?noß  Excellent  Majefly^  by  and  '■jü'tth 
the  Ad  vice  andConßnt  ofthe  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this 
frefcnt  Farliament  affembled,  and  by  the 
Authority  of  the  fame,  7hat,from  and  after 
the  Firß  T>ay  ö/July,  in  the  Tear  of  our 
Lord  One  thoufand  Seven  hundred  and 
]s.i:ie,  fuch  Crime s  and  Ojfences,  wkich are 
High  Treafon,  or  Mifprißon  of  High  Trea- 
fon,  in'ithm  England,  ßall  be  conßrucd, 
adjudgedj  and  takeii  to  be  High  Treafon, 
and  Mifprißon  of  High  Treafon,  mithin 
Scotland  j  and  that,  from  thenceforth,  no 
Crimes  or  Ojfencesßmll  be  High  Treafon,  or 
Mifprißon  of  High  Treafon,  mithin  Scot- 
land, but  thofe  that  are  High  Treafon,  or 
Mtfprißonof  High  Treafon,  mithin  England. 

[Then  foliow  fcvcral  Claufcs  relative  to 
the  Männer  of  Proiccution  and  Tryal  j  and, 
after  them,  it  is  faid], 

Be 


Be  it  fürt  her  Enacied,  &c.  That,  from 
andafter  thefaid  Firß  T>ay  <?/July,  in  ths 
faid  Tear  of  our  Lord  One  thoufand  Seven 
hundred  and  Kine^  all  Terfens  convi&ed 
of  High  Treafon,  or  Mifprißnn  of  High 
TreafoUj  in  Scotl and, y7;^//  be  fubje^i  and  li- 
able  to  the  fame  Corntption  of  Blood,  Tains, 
Tenalties,  and  Forfeitures,  as  F^erjbns  con- 
njiäed  of  High  Treafon,  or  Mifprißon  of 
High  T^reafon,  in  England. 

^rovided  aVjjays,  That,  '■jjhere  any  Per- 
fon  no's:  is,  or  ßall  be,  before  the  faid  Firß 
Day  of]\x\y,fiifedofany  Mefßuages,  Lands, 
Seigniories,  Rents^  Tenements,  or  Heredita- 
ments,  in  S cot  1  and,  that  is  tofay,  an  Eßate- 
Tdtlzie,  affeöled  "jj-ith  Irritant  and  Refolii- 
troe,  or  Trohibitiie  ClanfeSy  and  is,  or  be- 
fore the  faid  Firß  TDay  of  July  ß:all  be^ 
married^  if  any  IJfue  of  that  Marriage  be 
living,  or  there  be  F^oßbility  of  jüch  Ifßiie 
at  the  Time  ofthe  High  Treaßn  committed, 
that  thcn,  in  fnch  Caß,  the  faid  Meffuages, 
Lands,  Seigniories,  RentSy  Tenements,  a?id 
Her  ed:  tarne  nts,  fall  not  be  forfeited  ttpon 
the  Attainder  of  fiich  Terfon  for  Hivh 
Treaßn  (but  during  the  Life  of  the  'Per- 
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fon  fo  attaint ed  onh),  fo  that  the  Iffue^ 
and  Heirs  in  Tail  of  fuch  Alarriage,  ßoall 
inherit  the  fame, 

[Theu  follow  other  Provifions,  relating 
to  the  Mcthod  of  Tryal,  and  the  Offences  to 
bc  adjudged,  or  not  adjudged,  High  Treafon 
in  Scütlandi  and,  after  them,  it  is  faid] 

Provided  always,  and  be  it  fürt  her  Eii- 
aBed,  by  the  Authority  aforejaidj  That,  after 
the  'Deceafe  ofthe  ^  er  fon,  isjho  pretended  to 
be  Trince  of  Wales,  during  the.  Life  of  the 
late  King  James,  and  fince  pretends  to  be 
King  of  Great  Britain,  and,  at  the  End  of 
the  Term  of  Three  Tears,  after  the  imme- 
diäte  Succeffion  to  the  Cro-jun,  upon  the  T)e- 
mife  of  her  prefent  Majefly,  ßall  take  Ef- 
feä:,  as  the  fa?ne  is,  and  flands  limited  by 
an  AB  made  in  the  Firfl  Tear  ofthe  Reign 
ofhis  late  Majeßy  King  William  the  fhird, 
intituled,  "  An  Aäfor  the  fürt  her  Limit  a- 
'^  tion  ofthe  Cro-jun,  and  better  fecuring  the 
*'  Rights  and  Liberties  of  the  SnhjeB,"  no 
Attainder  for  Treafon  ß:all  ext  end  to  the 
'Dtßnheriting  of  any  Heir,  nor  to  the  Tre- 
jttdice  of  the  Right  or  Title  of  any  Ter  fon 
or  Perfons,  othcr  than  the  Right  or  Title 
i  of 


■  tviil 

i>f  the  Offender  or  Ojf enders,  dtirmg  htl^ 
her,  or  their  natural  Lives  only :  And  that 
itßall  and  may  be  lawfulfor  every  Perfon  or 
Werfens,  to  'whom  the  Right  or  Interefl  ofany 
Lands,  Tenements,  or  Hereditaments,  after 
the  l^eath  of  any  fuch  Offender  or  Offend- 
ers,  Jhoüld  or  might  have  afpertained,  if 
no  fuch  Attainder  had  been,  to  enter  into 
the  fame, 

Stat.  17.  G.  It.  C.  Ipi  intituied,  "  AnAEi  to 
"  make  it  High  Treafon  to  hold  Corre- 
"  fpondence  with  the  Sons  of  the  ^re- 
"  t ender  to  his  Majefiy's  Crown  i  änd 
"  for  attaint ing  them  of  High  Treafon, 
"  in  cafe  they  ßall  land,  or  attempt  to 
"  land,  in  Great  Britain,  or  any  of  the 
"  Dominions  thereunto  belonging  j  and 
*'  for  fufpending  the  Operation  andEffeä 
"  of  a  Claufe  in  the  A6i  of  the  Seventh 
"  Tear  of  the  late  ^leen  Anne,  for  Im- 
"  proving  the  Union  of  the  two  King- 
*'  doms,  relating  to  Forfeitures  for  High 
"  Treafon,  imtil  after  the  T)eceafe  of  the 
"  Sons  of  the  faid  Tretender," 

Scclion  3 .  And  'jvhereas,  in  and  hy  the 
fatd  recited  Afi  of  the  Reign  of  her  faid 
late  Majefly  ^een  Anne,  it  is  Trovided 
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and  Ena&ed,  That,  after  the  T>eceafe,  &c. 
ras  above]  Be  it  farther  Ena^ed,  by  the 
Authority  aforefatd,  That  the  faidTrovifo 
fo  made^  by  the  lafl-recited  Claiife,  ßall  not 
take  place,  nor  have  any  Operation,  ForcCy 
or  Effe5i  whatfoe'ver,  until  after  the  T>e- 
ceajey  not  only  of  the  faid  tretender,  but 
alfo  of  his  Eldeflj  and  all  and  e'very  other 
Son  and  Sons, 
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^^^^^NTRODUCTION,  Concerning  the  Afec- 
^gT-^^T^^  tion  of  the  People  of  England  tO'ujards  iheir 
^^1  _1^^  antient  Conflitution  of  Government  in  all  its 
^\/5>;'j't,^  Varts ;  tbeir  Averßon  even  to plaußble  Inno- 
i£VS^.,$J^^  ifathns  j  yet  that  it  is  expedient^  in  a  free 
Country^  to  explaiyi  the  Grounds  of  Meafures-,  feemingly 
fevere,  though  taken  infupport  of  the  antient  CoTißitutio7iy 
and  founded  on  its  Principles.  p.  i—j 

State  of  the  ^eßion-i  cleared  of  Circamßances  not  be- 
loniing  to  it^  ivhich  have  fometimes  heeyt  blended  'with  it  ^ 
affe^s  no  Natural  Rights  or  Civil  Liberties  of  the  Poßerity 
of  attainted  Ferfons  •  ojily  the  Civil  Rights  of  the  at- 
tainted.  P-  !•>  8 

General  Refleäions  on  the  ImperfeBion  of  Human  Fu- 
nißments  applied  to  this  ^eßion.  p,  8 — ir 

I]  The  G^eftion  argued,  from  Frinciples  of  Reafon^ 
yußice,  and  Folicy-)  feparate  from  the  Co?ifderation  of  any 
particular  Mumapal  Laiis. 

The  fundamental  Fropoßtion  laid  doiufi^  That  the  Right 
of  Inheriting  is  the  Creature  of  Civil  Society :  The  Cofife- 
quence  draiun-^  That  Society  may  beßovj  that  Right  upon 
Cofiditions  beß  fitited  to  its  ov:n  Exigencies.         p.  ii  — 15 

The  Fropoßtion  proved  againß  thofe^  -who  think  the 
Right  of  Inheriting  derived  from  Nature  : 

The  Laiu  of  Nature  defined  ;  its  Principles  laid  down^ 
OS  to  the  Endy  Acquiftion^  and  Transferring  of  Property : 
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The  Operation  of  thefe  in  a  State  of  Nature  ;  ths  Cön~ 
feque?2ce  draij^n^  that  there  could  be  m  Right  of  Inherit' 
ing  ajitecedentto  Civil  Inflitutions  : 

Suppof?^g  there  were  fuch  an  antecedent  Right, 

1.  Eitber  imnecejfary^  or  inefeSiual  to  the  End  pro-' 
pöfedy  the  Bejiefit  of  a  Majis  Children : 

2.  Woiild  Charge  the  greatsft  Abfurditiei  on  thä  Lavjs 
of  allCou-dtries.  A  j, ^1 

This  night  iJißituted  hy  Civil  Society^  iipon  Riafons  of 
gejteral  Convenience-,  ivhich  have  no  Relation  to  the  Chil- 
dren as  fuch ;  the  Confeqiieme  dranun,  that  Reafons  of  d 
iike  Nature  tiiay  account  for  the  Interruption  of  it .  And 
proved  againfi  'thofe,  vjho  admit  it  to  be  infiituted  by  So- 
ciety, and  yet  fuppofe,  that  the  great  End  of  it  was  the 
Beneßt  of  a  Mans  Childre?!^  to  be  attended^  on  their 
Suppofttion,  vjith  great  Abfurdities  in  the  Manner  of  in- 
ßituting  it  j 

1.  Fro-m  the  Extent,  to  •which  it  />  cärried  in  one  Re- 
fpe^y  a7id  the  Boimdary  fet  to  it  in  another : 

2.  Er  am  its  being  ecjually  inefeciual  to  the  E?2d  propofed 
in  a  State  of  Society,  as  of  Nature  ;  a7zd  more  unneceffary  ; 

3 .  Eroni  its  being  rnade  linble  to  Interruption,  by  the  gene^ 
ral  Poiver  of  Alienation  permitted  to  the  Father ;  which 
ought  not  to  have  been,  if  infituted  folely  ör  principally 

for  the  Benefit  of  the  Children.  p,  ^i 28 

The  fame  Reafojiivg,  vjhich  holds  for  the  Father' s  Power 
of  Alienation  by  Säle  or  Gift,  concludes  for  Alienation  by 
Forfciture.  />.  28,  29 

The  Forf'iture  ofUonours,  though  not  alienabk  by  him 
ni:ho  enjoys  tbem  :n  England,  difiinguißed  front  that  of 
other  Proper ty  ; 

Shewn  to  (fand  upon  its  own  Reafons.  p,  29,  30 

The  Interruption  of  Defcefit  proceeding  from  the  Int er- 
poftiön  of  one  attainted  hetween  an  Anceftor  or  an  Heir, 
more  renwte  in  Vegree  than  him  attainted,  called  Cor- 
ruption  of  Blood,  explaiyied  to  be^  inpoint  of  Reafon,  a  ne^ 
ceffary  Covfi^uence  of  the  L.iw  of  Attainder,  p.  3  0-^-34 
Obje&iofi  p-o?n  Equity  and  goad  Confcience  in  refpeä  of 
the  Children,  avfwered ; 

\.  By  Jhcv^higy  that  Equity  and  Cönfcieace  do  not  in- 
terfere  tn  this  Cafe  : 
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2.  Front  the  gener al  Policj  of  Lavj.  p.  ■5^—^^ 

IL]  Tbe  ^tejiion  arguedj  from  the  Mu^iicipal  Latus  of 
many  free  Countriei  ; 

— —  Of  the  Jews  j 

— —  Of  the  Achenians; 

—    -  0/  the  Romans  j 

•  Frofn  the  Law  of  Feuds : 

This  laß  infißed  upon,  as  conneiled  ivith  the  LavJt  of 
Enjsland.  p.  39 — 50 

The  great  Principles  of  the  Feudal  Tolicy  fiated : 

Cleared  of  adventitious  Circumßances^  nvhichy  in  differ- 
ent  Countries-)  have  corrupted  it ;  and  ßiewn  to  he  free : 

^  Folicy  refembllvg  it  fubßßed  in  England  before  the 
Covquefl : 

Forfeiture  of  Inheritancesfor  High  Treafon  knoinn  hercy 
antecedent  to  the  'Reception  of  it : 

The  Feudal  Folicy  received  by  free  and  national  Cojifent : 

Made  no  Alteration  in  this  Sanäion  of  the  Latj  of 
Treafo7i : 

Has  added  ne'W  "ReafofiSj  peculiar  to  itfelf  in  Support 
of  it.  p.  50 — 60 

Objeäio7iy  That  in  England  the  Tolicy  is  a  Fiäion,  and 
the  Reafon  ofit  ceafed^vith  the  Military  Tenuresj  a^ifivered^ 

I .  From  Maxims  of  Laijy  as  to  Fiiliotis  ; 

1.  From  the  prefent  State  of  the  Englifli  Conßitution, 
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ther  to  an  attainted  Son,  ought,  inßead  of  ejcheating  to 
the  Crown.^  to  go  immediately  to  the  Father  from  the  Col- 
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lateral-,  ivithout  Notice  of  the  Attaintedt  or  his  Heirt^ 
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The  Rezard.^  -which  our  Law  h^s  to  this  Part  ofthe  Lavj 
of  Forfeiture : 

AdvantagSy  which  it  has  over  the  Feudal  Law : 
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tender''s  Death.  p.  87-- -95 

IV.3  The  ß)ueflioft  argued-,  as  to  the  Manner  and  Cir- 
cumßances  of  exaciing  this  Forfeiture  j    the  Treafons-,  to 
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tü-hiih  it  h  applied ;  and  ihe  Confei^uences  of  aholiß.n?ig  ity 
inpojnt  of  State  Po/icy  : 

The  Lenity  and  iVtfdom  of  our  La'-j^,  as  to  tks  Infiiäion 
of  this  Pe7ialty,  fJie'-^n-, 

1.  Fromit'sTende-niefs  to  tbe  Poßerity  of  Of  ender  s^  in 
its  Care  of  Vatnibj  Settlements  : 

2.  Fror»  the  exaä  Jufiice  lhev:n  to  tbe  Offevder  kimfelfj 
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nißration  of  the  King-,  ijithout  anning  at  tkofe^  li.hich  may 
he  ine ur red  againfl  the  People  by  that  Adminißration  itfelf. 

(I.)  Shfwn  in  one  Light  [as  it  concerns  private  Men^ 
and  the  Minißers  of  the  King),  not  to  he  true  in  Fa6i  ; 
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CONSIDERATIONS 


O  x\     THE 


Law  of  Forfeiture,  ifc. 


H  E  People  of  England  havc 
ever  cntcrraincd  Ib  high  a  \'e- 
neration  for  their  Form  of  Go- 
vernmcRU,  as  to  fubmic  to  it 
with  an  Acquiefccncc,  cqual  to  that  Ardour, 
which  thcy  have  fhcwn  in  the  Defcncc  of 
it.  To  this  Fclicity  of  Teiv.per  and  Con- 
dud  it  is  owing,  that  their  groundlefs  Jca- 
loufies  foon  die  away,  when  they  find  the 
Minillcrs  of  State  puiTuing  ftridly  the  Spiric 
and  Intention  of  the  Law  of  rhe  Land  ; 
which  is  acknowledncd  in  every  Inftance  to 
be  the  beft  Rule,  however  oppofite  to  tran- 
iient  Opinions,  or  momentary  Wifhcs.    The 

B  Prcro- 
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Prcroirative  itfelf,  tho'  in  thc  antient  Excr- 
cife  of  it  fcarce  to  be  diftinguifhed  from  Ty- 
ranny,  yet  circumfcribcd  by  that  Rule,  has 
beeil  cftcemed  of  gencral  Advantage  ;  and 
thofe  great  Men,  who  alTertcd  our  Liberties, 
at  thc  Beginning  of  the  Civil  Wars,  meant 
nothing  more  than  to  reduce  it  to  its  juft 
Bounds,  withoüC  a  Tiiought  of  offering  the 
leaft  Linduc  Violation  to  it.    In  Rcfumptions, 
whiüh  havc  bccn  ftrong  LcgiQativc  Ads  to 
rcfcind  Grants  made  by  the  Crown,  to  the 
Difgracc  of  hini  who  wore  it,  a  Saving  was 
always  cxpreffed   to   thc  Royal  Power  of 
Granting  in  thc  mofi:  unquiet  Times.     The 
Conduä:  of  thc  Houfe  of  Lords  (a  Body, 
w'hofe  Privileges  havc  been  thc  Source  of 
Jcaloufv),  as  to  the  Cafe  of  the  Aylesbttry 
Men  in  a  late  Rcign,  when  the  Two  Houfes 
of  Parliament  appcaled  againft  each  other  to 
the  Throne  and  to  the  Public,    gained  the 
Applaufc  of  the  People,    even  againft  that 
great  and  deferved  Favouritc,  their  own  Rc- 
prefentative  5    becaufe  that  Houfe  aded  in 
Support  of  legal  Rights,  and  the  antient  Ju- 
rifdiclion  of   Parliament.     Thcfc  Inftances 
prove,  that,  well  knowing  the  Wifdom  of 
their  Anccftors  in  modelling  the  Conftitution 
with  an  admirable  Equality,  the  People  wcre 
7  defirous 
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dcfirous  to  tranfmit  it  down  to  their  Pofterity, 
as  athing  facred  and  unaltcrable.  In  this  they 
pi'occedcd  on  the  tendercft  Regard  to  tlic 
Wclfare  of  the  Rcalm,  and  to  a  Truth  too 
ofrcn  expericnced  in  cur  Hifiory,  tliat  whcii 
cid  Foundations  are  weakencd,  or  Land- 
marks  rcinovcd,  tho'  wirb  plaufible  DcHgns 
to  fecure  01:  extcnd  Liberty,  tiie  Englijh 
Subject  is  a  Lofcr  by  cvcry  Innovation. 

But  the  Heat  of  honeft  Mcn  bcing  once 
raifed,  and  the  cooler  Paffions  of  artful  Mcn 
diflembled  by  a  fpeciousZcal  for  public  Good, 
thecalmVoiceofReafon  and  theLawfinds  no 
Attention  ;  and  Perfons  of  lefs  Undcrftand- 
ing,  incited  by  Example,  add  grcatly  to  the 
Weight  of  that  Ciamour,  which,  for  a  tinic, 
has  ever  been  too  ilrong  for  ArL^ument.  Nor 
in  thefc  lafi:  is  it  to  be  wondcrcd  at,  fince  eii- 
larged  Views  are  rcquifite  on  Martcrs  of  Ge- 
neral Concernment,  which  few  are  enabied 
to  forin  either  by  Nature  or  Education,  and 
from  which  more  are  callcd  off  by  the 
nearer  Profpect  of  a  narrow  and  imaginary 
Sclf-intereft.  As  the  worft  Evils  of  Society 
flow  from  fhort-i]ghted  or  pervcrted  judg- 
mcnts,  the  Conftitution,  with  a  Policy  pc- 
cuiiar  to  itfelf,  encourages  cvery  Method  of 

B  2  popuLu" 
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populär  Iiiftruäion.     A  Freedom  of  Debate 
in  Parliamcnt  rcnds  to  clcar  and  lay  opcn 
the  Grounds  of  public  Proccedings ;  and  thc 
Liberty  of  thc  Prcfs  is  as  iiaturally  fitted  to 
thc  Support  of  good  Government,  as  to  the 
Ruin  of  bad.      Mcafures,    that  carry  with 
thcm  a  fallacious  Appearancc  of  Lenity,  are 
cxpofed  by  this  Mcans ;   and  thofe,   which 
carry  with  thcm  the  Form  of  Severity,  but 
have  the  Subftance  of  Strength  and  Safety, 
are  fct  in  their  juft  Light  for  the  Appro- 
bation of  the  Peoplc.     In  the  laft  Cafe,  fuch 
Inftrudion  is  a  Matter  of  Neceility  j    be- 
caufe  whatever  has  the  Air  of  Severity,  is 
fecmingly  rcpugnant  to  the  Genius  of  a  free 
Government,    and  ungratefui  to  generous 
Minds ;  above  all  to  Englijhmen,  trained  in 
thc  Principles,  and  cclcbrated  for  the  Exer- 
cife,  of  Humanity.     Befides,  in  an  Age  fond 
of  Liberty,  but  impatient  of  thofe  falutary 
Reftraints  of  Law,   which  alone  make  Li- 
berty eithcr  lafting  or  valuable,  it  is  natural 
to  fuppofe,  that  fome  would  be  for  throwing 
down  the  Fences,  which  may  controul  irre- 
gulär Attempts  5  and  thcreforc,  no  wonder, 
if  fuch  as  mean  to  rcpair  and  kecp  thcm  in 
Order,  fhould  becomc  the  Objed  of  their 
Cenfurc.     That  Cenfure  iil-underftood,  and 

not 
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not  pmpcrly  rcfutcd,  might  makc  ai\  Imprcf- 
iion,  and  ovcrcoine  the  national  AfFcdion 
for  the  Law,  if  coloured  by  fair  Prctcnccsj 
cfpecially,  if  recciving  Strcngih  from  the 
concuircnt  Senfe  of  tiie  Patrons  of  Liberty, 
who  have  dcclared  againft  the  Miihiplicatioa 
of  Penaltics  5  tho'it  bc  one  thing  to  niukiply 
and  extend  them,  aiiother  to  niaintain  thofe 
Terrors,  which  have  bccn,  in  all  timcs, 
eftecQied  the  Safeguard  of  Government. 
One  principal  Terror  of  this  kind,  it  is  tue 
Argument  of  this  Book  to  vmdicate ;  the 
Porfeiture  of  Inhcritanccs  for  High  Trcafon. 
That  is  a  Safeguard,  with  which  every  well- 
regulated  State,  whcther  built  on  Maxims 
of  Monarchy  or  Freedom,  has  ever  bccn 
providedi  and  without  which  jt  were  liable 
to  perpetual  Difordcr  from  the  defpcrate 
Sallies  of  Refcntmc.it,  or  the  daring  Pro- 
jeds  of  Ambition.  Here  too  our  own  Con- 
ftitution  prefcrves  irs  ufual  ExccUencc  j  and, 
beingframed  with  much  Wifdom  and  Equity 
as  to  the  Crime  of  Trcafon,  it  fecmsdißicu^r 
to  account  for  the  Conducl  of  thofe,  who, 
in  the  Parliamcnt  of  the  /th  of  Q^iccn  Anne-, 
were  for  abolifliing  that  Puuifhment  of  tlic 
Crime,  which  has  fubfiikd  for  Ages  pnft,  i;^ 
Interwoven  with  the  firft  Principics,  and  in- 

B  3  timatc'y 
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timatcly  conne£tcd  with  thc  Foundntions  of 
our  Policy.  The  greateft  Mcn  of  thc  Time 
oppoled  it  in  the  Houle  of  Lords ;  and,  when 
the  Temper  of  the  Commons  was  fücii,  that 
they  would  not  have  pafled  thc  Bill,  which 
was  of  grcat  xMoment  to  Scotland,  without 
the  Claufe  to  abolifh  the  Forfeiture  of  Real 
Eftatcs  in  Cafes  of  High  Treafon,  the  Lords 
very  artfully  propofed  an  Amendment  to  fuf- 
pend  its  Operation,  pcrfuaded  that  the  Pru- 
dence  of  fucceeding  Parhaments  woüld  take 
Gccaflon  to  repeal  it.  The  fame  Debate  re- 
vivcd  in  the  lad  Seifion,  and  thc  Bill  for 
niaking  it  Treafon  to  correfpond  with  the 
Prcrendcr's  Sons,  or  any  of  their  Agents, 
has  carried  that  Sufpenfion  to  a  probably  re- 
moter  Period,  by  an  Addition  made  in  the 
fame  Houfe,  and  approved  in  the  other. 
Xeverthelefs,  even  this  gentle,  and  almoft 
necelTary,  Alteration,  to  give  Life  and  Vi- 
gour  to  the  Law,  in  a  Jundure  the  moft 
critical,  created  a  Diflatisfaftion  in  fome 
Minds,  of  which  it  may  not  be  unfeafonable 
to  examine  the  Grounds.  Indeed,  it  has 
been  reprefented  with  fo  many  Confequences 
of  Terror,  that  it  reqiiires  a  bettcr  Authority 
than  that  of  a  private  Writer,  to  explain  the 
Reafonings,  on  which  it  ftands.     In  the 

mean 
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niean  timc  he  hopes  it  may  bc  allowed  him 
to  fpeak  what  he  thinks  the  Tmth  5  and, 
with  Defcrence  to  thofe  who  havc  rcccivcd 
contrary  Prejudiccs,  to  fhew,  that,  in  this 
Inftance,  they  forget  both  a  bccoming  Rc- 
verence  of  their  Anccftors,  and  Care  or  thcir 
Poftcrity. 

In  entering  upon  the  Argument  of  thc 
Porfciture  of  Inheritances,  it  will  be  faid,  Ic 
is  a  ftrange  Endeavour,  todefcnd  that,  which 
is  inconfiftent  with  the  firft  Principles  of 
natural  Juftice  ;  and  thcrefore,  whilil:  an 
Objeclion,  that  touches  thc  Ji/gnlnm  cau/'^e, 
is  not  removed,  Arguments  from  Policy, 
and  the  concurring  Prartice  of  Kations,  come 
too  carlyj  and  muft  be  confidered  as  weak. 
artificial  Reafoning,  oppofcd  to  the  ftuong 
natural  Diüates  of  Senfe. 

But  why  contrary  to  Juftice  ?  Thc  An- 
fwer  is,  that  "  The  innocent  Polleriry  ought 
"  not  to  fufFer  fot  the  guilty  Anceftor." 

It  is  not  to  the  Purpofc  of  this  Effäy  to  at- 
tempt  a  Juftiiication  of  any  Indanccs,  in 
which  the  Laws  of  Forfeiturc  may,  in  fome 
Countries,   have  becn  carricd  to  an  Extrc- 

B  4  mity_, 
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niity,  as  little  to  bc  rcconcilcd  with  Priii- 
cipies  of  Policy,  as  of  Clcmcncy  or  |uftice. 
Among  thc  Tcrßaiis  and  Macedmians^  not 
only  thc  Criminals,  convicled  of  Trealbn, 
were  put  to  Death,  but  all  their  Relations 
and  Friends.  The  Defccndents  oi  Antiphon 
the  Orator  werc  difqualiticd  froni  advancing 
thcmfelvcs,  by  their  owa  Merit,  to  Edates 
and  Offices  in  Athens.  Thc  Pofterity  of 
Marms\  Fadion  were  excluded  by  a  Law 
of  Sylla  from  the  fame  Privilege. 

Whcn  Forfcitures  and  Incapacities  of  this 
kind  are  laid  out  of  the  Cafe,  what  is  the 
Force  of  the  Anfwer,  as  applied  fingly  to 
theQiieftion  of  Eftates  or  Pjghts  of  Inherit- 
ance,  enjoyed  by  the  Criminal  himfelf,  or 
to  be  conveyed  thro'  hirii  to  others  ?  It  clear- 
ly  refults  into  this  Abfurdity;  That  Rights 
conccrning  Property,  manifcftly  derivcd,  not 
from  Nature  (as  will  be  fhewn  at  large),  but 
from  the  Favour  of  Civil  Society,  may  not 
bc  conferred  upon  fuch  Terms  as  (hall  bind 
the  Poffefibr  to  that  Civil  Duty,  which  he 
owes  the  State  conferring  thofe  Rights ; 
and,  for  the  Breach  of  bis  Duty,  be  fubjefted 
to  Forfciture. 

But 
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But  this  is  to  offer  dränge  Violencc,  both 
to  the  ConftitLition  of  Society,  and  the  Con- 
clufions  of  Reafon. 

If  WC  confider  accuratcly  the  Nature  of 
human  Punifhmcnt,  we  fhall  find  it  attended 
with  unavoidable  Imperfections. 

How  fhort  is  our  Difcernment  !  The  Sur- 
face  of  Tiiings  and  Adions  is  alone  expofed 
to  our  View  :  The  inward  Thoughrs,  the 
habitual  Temper,  which  form  the  greatcr 
Partof  moralConduä:,  are  cntirely  conccaied 
from  US.  It  is  for  this  Reafon,  that  Laws 
afiign  the  fame  Name,  Nature,  and  Penalty, 
to  all  Oifences,  which  bear  a  Conformity 
in  outward  Refemblance,  tho'  intrinfically 
varying  from  one  anotlier  by  a  thoufand 
Circumftances,  known  only  to  the  Searchec 
pf  Hearts. 

How  much  fliorter  is  our  Power !  Wc  can 
eftimatc  the  Offence  more  exaclly  than  we 
c^n  Proportion  the  Punilliment.  In  rcgard 
to  a  Man's  felf,  Death  is  the  JaitPuniO^iment, 
which  can  be  inflicled  for  the  moft  mahqnant 
and  cxtenfive  Crimes.      But  in  regard   to 

othcrs. 
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othcrs,  this  Power,  limited  as  it  is,  mitiutely 
traced  into  its  Confequenccs,  operates  pcr- 
haps  further  than  we  wifh  5  fince  in  no  Cafe 
can  it  be  confined  to  the  Criminal,  without 
reaching  beyond  him  to  ferne  connedcd  witb 
him  by  Friendfhip,  Intereft,  Confent,  er 
NatLire.  What  is  Üill  more,  it  is  not  only 
impollible  to  disjoin  thefc  Conne£tions;  but, 
however  that  werc  poflible,  it  is  evcn  ne- 
ceflary  to  complicate  them.  Society  was 
founded  on  tiiis  Necelllty  ;  it  is  likewifc 
fupported,  even  whilft  it  fufFers,  by  it;  and 
when  they  are  thus  complicated,  whatever 
happens  to  One,  rauft  be  mutual  to  All.  In 
the  Inftance  of  a  King  and  his  People  ; 
a  King  cxecutes  by  his  Subjeds,  and,  in 
Quarreis  with  Foreign  States,  they  fufFer 
various  Evils,  for  the  Weaknefs  or  Iniquity 
of  his  Government.  In  the  Cafe  of  a  Cor- 
poration ;  the  Senfe  of  the  Majority,  or  of 
a  chofen  Number,  ordinarily  determines  the 
Body.  On  account  of  Faults  committed 
in  their  Corporate  Capacity,  their  Markers, 
Gates,  Fortifications,  Harbours,  are  liable  to 
Forfeiture ;  and  yet  many  innocent  Mem- 
bers  may  fuffer  in  the  EfFed  of  fach  For- 
feiture. 


To 
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To  the  Firft  of  thcfe  Cafes  it  will  be  faid, 

"  Tiiat  Princes  own  no  Supei  ior  j  and,  rhcre- 

"  fore,  in  Contefts  with  one  another,  can- 

''  not  be  fcparated,  for  the  Pijrpofes  of  Juf- 

"  tice,  from  their  Peoplc,"     To  the  Second, 

"  That  tho'  the  guilty  and  innoccnt  Members 

"  of  the  Corporation  are  under  the  fame 

"  Sovereign  Authority,  and  might  be  dif- 

"  criminated;  yct  the  Corporate  Body  can- 

"  not  be  punifhed  for  wrong  Aäs,  but  by 

"  theLofs  of  thofe  Privileges,  which  cxtend 

"  to  all.     But,  in  the  Cafe  of  Father  and 

"  Children,  the  Difcrimination  mi^ht  eafilv 

"  be  made,  and  JuQice  fatisfied  :    Yet  the 

"  Father  commitsTreafon,  and  forfeirs  that 

"  Eftate,    which  probably  might  have  de- 

"  fcended  to  his  Children." 

It  may  be  anfwered,  in  the  Firft  Place,  That 
this  Punidiment,  being  a  Pillar  of  Society, 
agreeably  to  the  Genius  of  the  wholeEdifice, 
is  erected  on  the  great  Principle  of  Society 
itfelf,  namcly,  to  make  the  natural  and  fo- 
cial  Affeclions  aControul  upon  irregulär  and 
felfifh  Paffions.  In  the  Next,  that  norhing 
is  a  Punifhment,  which  does  not  affccl  a 
Right,    ftrictly   fo  called.      To  make   the 

Innoccnt 
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Innoccnt  fuffcr  for  the  Guilty,  and  to  inflict 
that  on  thc  Guilty,  which,  in  its  Confc- 
qucnccs,  may  affed  the  Innoccnt,  are  vcry 
difFcrcnt  and  uncqual  Confiderations.  ^'  Evcry 
"  thing,  fays  Tuffendorf  "^y  which  caules  a 
"  Sorrow  or  Lofs,  is  not  properl y  PLinilh- 
"  ment.  It  is  a  Misfortanc  to  be  reduced 
"  to  Poverty  by  a  Crime,  which  caufed  the 
"  Magiftrate  to  fct  a  large  Fine  lipon  the 
"  Fathcr  of  a  Family  -,  but  not  a  Punifh- 
"  ment.  How  many  are  there,  who  come 
"  into  the  World  without  the  Expedation 
"  of  a  Patrimony  ?  How  many,  who  lofe 
"  all   they    have  by  War,   Fiic,   er  Ship- 

"  wreck  ?"■ Now,  fince  the  Children  have 

no  Right  but  from  the  Father,  if  he  holds 
the  Property  tili  his  Death,  or  through  him, 
there  is  no  Injury  done,  whcn  he  is  juftly 
dcprivcd  ofthat  Wcalth,  which  was  acquired 
undcr  the  Protection  ot  oociety,  to  be  tranf- 
mitted  to  his  Pofterity  in  fured  Rules  of  De- 
fcent  by  pofitive  Inftitution  5  and  of  thofc 
Honours  which  are  thc  Rewards  of  good 
Condud,  the  Pkdaes  of  futurc  Faith.  Thcfc 
Bcncfits  niay  be  confidered  as  thc  Gifis  of 
civil  Government  j  but  Life  and  Liberty  are 
the  Gifts  of  Nature,   and  fiiould  never  be 


*  Z,  viii.  (-,3,  §.30. 


takeil 


Law  ö/FoRFEITURÜ.  13. 

takcn  away  bccaufc  of  the  Parent's  Offcnce  : 
Nor  fhould  a  Sabjed  be  made  incapable  of 
Employments,  without  fome  Crime  com- 
mirted  by  himfclf.  Such  Scveritics  arc  uii- 
wifc,  as  well  as  uncquitable.  A  DifFercncc 
thereforc  muft  bc  oblcrved  betwecn  thc  na- 
tural Rights  and  common  Libcrtics,  whicli 
ßrc  annexcd  to  the  Pcrfon  of  evcry  Subjed, 
and  thc  pccuUar  Dillindions  of  Society,  fuch 
as  Riches  and  Honours.  Thefe  iaO:  are  mcrcly 
contingcnt ;  and,  if  hopcd  for  in  the  Courfe 
of  Succeilion,  dcpend  on  the  Condud  of 
thofc  Anccllors  from  whom  vve  would  de- 
live  them.  And  it  is  not  to  be  faid,  Men  are 
punifhcd,  when  thefe  contingcnt  Advantages, 
which  themfelves  neithcr  acquired  nor  me- 
rited^  having,  by  reafon  of  x.l\z  "  civil  Quali- 
"  fication  of  thcir  Blood"  (as  a  great  Lawyer 
*  of  our  own  has  cxpreflcd  it),  been  brought 
into  View  by  the  Defert  of  one  Anccftor, 
are  interccpted  by  the  Crimes  of  anothcr. 

If  it  be  thought,  that  what  is  hcre  faid  is 
btiilt  on  a  Miftakc,  and  that  "  thc  Right  of 
"  Inheriting  is  conferred  by  the  Law  of  Na- 
"  ture.  anterior  to  Civil  Society ,"  it  mav 
feem  proper  to  fhew  thc  contra ry/  with  a.s 

^-  Lord  Chief  Juftice//«/^. 

much 
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miich  Clearncfs  and  Brevity,  as  thc  Matter 
will  admit ;  thc  rathcr,  bccaufe  the  greatcft 
Writcrs  oii  the  Natural  Law  arc  extrcinel^ 
pcrpicxed  upon  it,  and  have  found  it  diffi- 
CLilt  to  free  thcir  Reafoning  from  Ambiguity 
of  Words,  mutual  Cavils,  and  thc  Prcjüdiccs 
arifing  from  civil  Policy.  The  Law  of  Na- 
tare  is  ufed  in  two  Senfes  ;  either  as  confifi- 
ing  of  ccrtain  Regulations  abfolutcly  ne- 
cellary  for  fupporting  thc  Purpofes  of  Nature, 
and  Conftitutlon  of  Things,  previous  to  all 
Civil  Com  päd ;  or  as  made  up  of  thofc  Con- 
clufions  of  Natural  Reafon,  which  diffcrent 
States  or  Civil  Socicties  have  gcnerally  and 
uniformly  thought  fit  to  eftablifh  into  Laws 
by  voluntary  Confent.  The  firfl:  is  the  only 
ftrid  and  genuine  Dcfcription  of  the  Law  of 
Nature ;  and,  taking  it  in  that  Light,  it  may 
be  faid,  that  althö'  the  Right  of  inheriting 
be  known  to  the  Laws  of  every  civilized 
Country,  and  is  founded  on  the  beft  Prin- 
ciplcs  of  Natural  Reafon,  yet  it  is  not  a 
Right  of  Nature,  or  which  can  belong  tö 
any  Man  in  a  State  of  Nature.  To  illuf- 
trate  the  Propofition  particulariy,  Ict  thefe 
Things  be  confidered  :  i.  That  the  End  of 
Property  is  Subfiüence,  by  which  End  Na- 
ture has  bounded  our  Pretenfions  to  it,  how- 

ever 
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ever  Civil  Society  may  inlargc  them.  Hencc, 
in  a  State  of  Naturc,  \ve  cannot  afTuriic 
morc  than  we  ufe,  nor  hold  it  longcr  thaa 
we  live,  and  are  capable  of  ufmg  it.  And 
in  this  no  Alteration  atifes  from  Circum- 
flances  of  Improvement.  It  is  enough,  that 
the  Thing  iniproved  becomcs  morc  ad  van - 
tagcous  to  ourfelves,  and  that  \vc  pay  to 
Naturc  the  Acknowiedgmcnts  of  Indullry 
for  the  liberal  Profufion  of  her  Gifts.  2. 
That  the  manner  of  acquiring  Property,  in 
a  State  of  Nacure,  is  by  Occupancy  j  an  Ad 
of  the  Body,  nor  of  the  Mind  j  which  lad, 
cxprcflcd  in  any  other  way  (until  Civil  Laws 
had  marked  out  for  Words  or  Writin»  a 
fettled  Operation),  would  give  a  Title  to 
Property  too  precarious  and  difputable.  3, 
That  in  the  transferring  of  Property,  the 
Confent  exprefled  givcs  a  Pvight  to  the  Alle- 
nee  againft  the  Alienor^  and  Occupancy 
confirms  that  Right  againO:  cvery  one  eUe. 
But  in  the  Cdie  of  Defcent,  vv'hcre  is  the 
Exprellion  of  Confent  in  the  Alicnor  ?  k 
will  be  faid,  That  the  Affcclion  and  Relation 
of  the  Deceafed  will  crcatc  a  Prefumption 
of  Confent.  This  is  carrvins  the  Marter 
vcry  far,  to  fay,  that  the  Law  of  Naturc,  in 
a  State  of  Nature,  transfers  Property  by  Pre- 
fumption, 
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fumption,  in  likc  manncr  as  a  Civil  Law  in 
a  Stare  of  Society.  Whcre  is  tlie  Occupancy 
to  complcte  tiic  Transfer  ?  Tliat  Title  may 
accrue  to  fome  othcr  more  diligent  rhan  thc 
Heir,  unlcfs  \ve  will  fuppofe  Nature  fo  carc- 
ful  as  to  keep  Pofleflion  for  him.  In  i 
Word,  is  it  not  more  rational  to  fay,  that 
Tranfmillion  by  Defccnr,  or  Acquiring  by 
Inheritance,  is  that  Adl  of  Pofitive  and  Civil 
Law,  v/hich  prevcnts  the  Property  of  the 
Deceafcd  from  rcverting,  as  it  would  do  ia 
a  State  of  Nature,  to  the  common  Stock  ? 
But  it  may  be  objcded,  That  this  Manner  of 
arguing  fets  the  Principlcs  of  Nature  at  Va- 
riance  with  one  another :  She  expedfs  from 
cvcry  Man  thc  Nourifliment  of  hisChildren, 
tili  they  are  able  to  fupport  themfelvcs.  Jf 
he  fhould  die  before  that  Period,  will  fhe 
not  aflifl:  him  tocomplete  his  Views  by  tranf- 
ferring  his  Property  to  thcm  ?  The  Anfwer  is 
obvious.  Upon  the  Principlcs  hcre  mcntion- 
cd,  Nature  points  out  another  Way.  If  he 
forefccs  ihe  Event  of  his  Dcath  probable,  he 
may  make  *  conditional  Gifts  and  Aliena- 

tions 

*  Thc  Writers  on  thc  Law  of  Nature  fpeak  of  the 
Right  of  miking  Donations  ;»orm  caufa  (a  Thing  known 
in  the  Civil  Law),  as  a  Righr,  which  might  fubiift  in  a 
State  of  Nature.     And  for  a  piain  Reafon.    The  Right 
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tions  to  his  Friends,  whilft  he  livcs,  for 
the  Support  of  his  unaflifted  Childrcn.  If, 
through  Chance  or  Inadvertence,  he  neglcdt 
ir,  the  Law  of  Benevolence,  that  funda- 
mental Principlc,  rcquires  fuch,  as  are  ncar- 
eft  in  Blood  and  Affcäion  to  the  Deceafed, 
to  take  upon  themfelves  this  Care  :  Nay, 
lays  it,  in  a  State  of  uncorrupt  Naturc, 
upon  the  Confciences  of  thofe,  under  whofe 
Notice  the  Orphans  may  fall  j  fo  that  Nature 
has  not  left  this  compalTionate  Cafe  uncon- 
fidered,  unprovided.  Yet,  fuppofe  that  Pro- 
perty  defcends  by  the  natural  Law  j  if  the 
Chiidren  are  grown  up,  and  are  polfefTed 
of  what  is  fufficient  for  their  Ufe,  before  the 
Father's  Death,  they  ftand  in  no  necd  of 
thisSucceflion;  and  by  that  Principle,  which 
confines  Property  to  SubfiÜence,  and  a  Capa- 
city  of  ufing,  they  are  even  barrcd  from 
accepting  it.  If  they  are  weak,  and  unable 
to  maintain  themfelves,  tho'  the  Property 
defcend,  they  cannot  occupy ;  that  is,  ac- 
quire  it,  or  complete  that  Transfer  of  it, 

of  making  a  Gift  is  a  Natural  Right.  But  if  it  be  made 
jüft  betöre  the  Death  of  the  Giver,  in  Truft  for  a  parti- 
cular  Purpofe,  the  Execution  of  that  Truft  muft,  in  a 
State  of  Nature,  depend  merely  on  the  Faith  and  Honeftv 
of  theTruftee:  Whereas,  in  Civil  Society,  Laws  have 
provided  Methods  of  compelling  him  to  perform  it. 

C  whidi 
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which  the  prefumcd  AfFedion  or  Will  of  thc 
Deceafed,  by  thc  Operation  of  Law,  ten- 
ders  to  thcm.  How  then  are  the  Children 
bettet  provided  for  in  this  than  in  thc  othct 
Way,  reafoning  upon  the  Matter  as  in  a 
State  of  Nature  ? 

Wc  may  carry  it  ftili  further,  and  fhew, 
that  if  the  Right  of  Inheriting  be  not  con- 
fidcred  as  a  Right  conferred  by  Society,  thc 
greateft  Abfurdities  mufl:  be  charged  upon  thc 
Civil  Laws  of  all  Countrics. 

I.  If  the  Right  of  Inheriting  is  a  natural 
tlight,  as  arifing  from  the  Principle  of  Af- 
fcdion  and  Relation;,  not  pofitivelnftitution, 
then  it  cannot  be  confined  to  a  Man's  Chil- 
dren, but,  in  Failure  of  IfTue,  muft  extcnd 
to  all  his  Kindred  in  their  feveral  Dcgrees. 
Now  that  is  no  Law  to  reguläre  Men,  cither 
in  a  State  of  Nature  or  Society,  which  does 
not  extend  to  particular  Cafes ;  and  Nature 
will  not  fuppofe  a  Rigiit  of  Inheriting,  with- 
out  any  Rule  to  go  by  in  the  Application  and 
Conferring  of  it.  That  Rule  can  be  but 
one  5  y  et  Civil  Laws  have  purfued  a  thoufand 
differcnt  Ways,  contrary  to  the  Law  of  Na- 
ture, according  to  this  Reafoning.    2.  If  the 

Right 
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Right  of  Inheritance  came  in  by  the  Law  of 
Natiire,  and  might  fubfift  in  a  State  of  Na> 
tLirc,  wemay,  for  Argument-lake,  imagine 
theDefcent  carried  on  rhrough  fevcral  Gcnc- 
rations.  InConrcquence,Prercription  (cirhcr 
for  a  ccrtain  time,  as  by  the  Roman  or  our 
Statute  Law,    or  for  time- immcmoria],    as 
by  the  Common  Law)  muft  give  a  Rii^ht ; 
otherwife  anticnt  and  obfcure  Pretcncc^  o: 
wrongful  Poflcflion  might  befet  up,  m  ordct 
to  divcft  ihc  prefcnt  Owner,  and  to  diftm-b 
the  piibHc  Tranquiinty.     But  thcn  the  Law 
of  NatLire  would  be  dcftruftive  of  itfelf: 
For,  is  it  not  contrary  to  natural  Principles* 
that  a  juft  Right  Hiall    be  barrcd   by  any 
Length  of  Time,  and  the  Accidcnt  of  not 
demanding  it?  Or,  omitting  that Confldcra- 
tion,  can  Prefcription  determine  the  Matter 
without  Civil  Judicatures,  to  whom  it  may 
be  pJeaded  ?  Has  Naturc  decided  of  the  Ie^;l 
Prefumption  efiabhfhed  in  Civil  Laws  ari/in- 
from  long  Continuancej  or  has  it  declarcd 
how  many  Ycars  fhali  iimit  or  bar  a  KviVa, 
any  more  than  in  what  Order  hiheritanccs 
fhall  defcend?   If  it  has,  Civil  Laws  would 
do  well  to  follow  its  Provifions,  inftcad  of 
differing  from  one  another  and  thcmfelvcs. 
Kor  let  it  be  faid,  that  Dhi^utes  about  prior 

C     2  OCCLI- 
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Occupancy  are  expofed  equally  to  the  Ob- 
jedion  of  diflurbing  the  public Tranquiliity, 
as  Difputes  about  Inhcritances  y  both  becaufe 
thofe  of  the  firft  kind  lying  within  the  ocu- 
lar  Obfervation  of  many,  and  taking  their 
Rife  upon  the  Spot  to  be  occupied,  mufl:  bc 
of  eafiet  and  fimpl er  Determination,  depend- 
ing  not  at  all  on  legal  Prefumptions,  and  arti- 
ficial  Reaioning  ;    and  becaufe,  without  the 
Frinciple  of  prior  Occupancy,    there  could 
be  no  Tuch  thing,  in  a  State  of  Nature,  as  the 
Acquifition  of  Property.     And,  therefore, 
any  Difputes  which  might  be  fuppofed  to 
ai'ifc  from  it,  arc  to  be  confidered  as  an  in- 
cvitable  Evil,  whilft  that  State  remains.    But 
the  Right  of  Inheriting  is  not  a  Manner  of 
acquiring  Property  neceflary  for  the  Subfift- 
cnce  of  Man  kind,  and  to  fupport  the  Pur- 
pofes  of  Nature.    3.  Civil Laws  have  always 
diftinguilbcd   bctween  Jura  Sanguinis  and 
Jura  harcditaria  j   confidering  the  one  as 
inftituted  by  Nature,    the   other   by   civil 
Compad.    The  Roman  Law  fays,  Heeres  eß 
Nome?i  Juris,  Filius  Nomert  Natura ;  and 
Cafes  might  be  cited  out  of  it,  which  were 
afFeded  by   this  Maxim.      In  the  Law  of 
Englandy    the  fame  Diftinction   is  clearly 
made.     If  a  Man  attainted  be  murdcred  by 
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a  Stranger,  the  Son  fhall  not  have  the  Ap- 
peal, becaufc  it  is  given  to  the  Heir :  Ycr, 
if  he  is  murdercd  by  the  Son,  it  has  becn 
held  by  fome  great  Lawyers,  that  the  Crime 
is  Petty-Treafon,  becaufe  the  Relation  of  a 
Son  remains.  If  a  Man  is  attainted,  and 
have  a  Charter  of  Pardon  from  the  King,  fo 
as  to  be  capable  of  being  returned  upon  a 
Jury  between  his  Son  and  another,  tlieChal- 
lenge,  on  account  of  Confanguinity,  con- 
tinuesj  notwithftanding  the  Corruption  of 
Blood  is  not  taken  away  by  the  Pardon. 
Now,  if  the  Right  of  Inheriting  bc  a  Righc 
of  Nature,  the  Name  of  an  Heir  cannot  bc 
feparated  from  that  of  a  Son,  but  they  muft 
ftand  and  fall  together,  becaufe  Jtira  San- 
guinis nullo  Jure  Civili  dirim't  pojjlint.  But 
againft  this  Reafoning  we  have  the  Authority 
of  Two  Syftems  of  Civil  Law,  which  are 
noble  EfForts  of  human  Reafon,  and  the 
accumulated  Wifdom  of  many  Ages. 

The  Right  of  Inheriting  being  proved  of 
Civil  hiftitution,  it  may  naturally  occur  to 
onc,  who  turns  hisThoughts  upon  this  Sab 
jed,  that  "  It  is  aninftitution  contrivcd  only 
"  for  the  Benefit  of  a  Man's  Childrcn  5  and, 

C  ^  "  thcrc 
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thereforc,  ought  not  to  be  obflrucled  hy 
the  Demerit  of  the  Father." 


It  will  bc  proper  to  premife  the  Anfwer 
to  this  Objcction  with  obfervinc,  that  al- 
tho'  the  Right  of  Inheriting  be  hitherto  the 
Expreflioii  generally  made  ufe  of  in  this  Dif- 
coLirfe,  and  relative  to  the  Heir  only  j  yet 
the  Argument  holds  equally  true  of  the 
P^ight  of  tranfmitting  Property,  which  is  re- 
lative to  the  Anceftor.  For  thefe  Rights  imply 
andfuppofe  each  othcr,  if  thefamePerfonbe 
conddercd  both  as  an  Heir  and  an  Anceftor  > 
that  is,  in  the  two  diffcrent  Lights  in  which 
he  ftands,  with  refpeft  to  thofe  who  have 
gone  before  him,  and  thofe  who  are  to  fuc- 
ceed  him  5  and  therefore  the  Terms  may  be 
faid  to  be  convertiblc ;  the  one  only  referring 
to  him  to  whom  the  Property  defcends,  and 
the  other  to  him  from  whom  it  comes.  And 
noWj  if,  without  being  thought  guilty  of  Re- 
finement,  we  may  refort  to  the  firft  Elements 
of  Civil  Society  for  the  Reafons  on  which 
thefe  Rights  are  grounded,  they  feem  to  bc 
Two  5  and  neither  of  them  has  any  Rela- 
tion to  the  Children :  One,  that  when  thofe 
Things,  in  which-  a  Man  had  gained  Pro- 
perty for  bis  SubMence,  ccafcd  to  be  his  in 

the 
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the  CoLirfe  of  Nature,  the  nearcft  Relation 
fhould  inherit  and  take  Poflcflion,  left  the 
Eagernefs  to  contcnd  about  fuccecding  to 
them,  might  turn  the  State  of  Civil  Society 
into  a  State  of  War.  And  hcnce  the  Rules 
of  Defcent  have  been  exrended  in  fo  many 
Countries,  to  take  in  the  remotefl:  Kindred  of 
the  firfl:  Occupant  or  Purchafer.  The  other, 
that,  whcn  every  Individual  gave  up  natural 
Rights,  as  the  Protedion  of  Society  wasduc  ro 
hinijfor  fubmitting  his  own  Revenge  to  public 
Juftice,  fo  this  Right  of  tranfmitting  Propcrty 
was  conferred  upon  him  as  one  Recompencc, 
for  purfuing  his  private  Advantage  in  many 
refpeds,  where  Nature  interfercs  not,  fub- 
ordinately  to  the  Good  of  Society  ;  and  to 
make  the  Advantagcs,  fo  acquired,  more 
permanent  than  in  a  natural  State,  by  ex- 
tending  the  Enjoyment  to  Reprefentatives, 
as  it  were,  beyond  the  Bounds  of  Nature, 
How  juft  therefore  is  it,  that  hc,  who  has  not 
only  ceafed  to  purfue  that  Good,  bat  takeu 
Meafures  to  deftroy  it,  infringing  the  original 
Contra(5i:,  fhould  forfeit  the  Protedion,  and 
lofe  the  Recompence,  he  gained  by  it !  And 
if  the  Courfe  of  Defcent,  tho'  in  its  Effccl:, 
and  perhaps  fecondary  View,  beneficial  to  rhc 
Children,    ovvc  its  Inftitution  to  Reafon.«?, 

C  ^  v/iü:li 
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which  fokly  regard  Civil  Society,  why  may 
not  Reafons  of  the  fame  public  and  general 
Utiüty  account  for  the  Interruption  of  it  ? 

In  Support  of  the  Notion  here  advanced, 
and  the  Ufe  made  of  it,  one  may  obfervc  the 
Difficultics  which  muft  attend  any  Endeavour 
to  explain  the  Grounds  of  this  greatlnftitu- 
tion>  upon  the  other  more  obvious  and  com- 
mon Norion,  ftated  in  theObjcdion.    Now 
it  is  a  Confcquence,  that  if  the  main  Caufe  of 
providing  a  Courfe  of  Defcent  for  Property 
was  the  Benent  of  the  Children,  the  firft 
Makers  of  Laws  conccrning  it  muft  have  had 
a  paiticular  Attention  to  them,  not  merely 
as  the  Defcendcnts  and   neareft  Relations 
of  their  Father,  but  as  Icft  in  the  weak  State 
of  Infancy  and  Orphanage.     But  then  the 
Manner  of  this  Provifion  is  in  no  Sort  pro- 
portioned  to  the  Caufe  of  it  j    for  in  fome 
refpeÖs  it  docs  too  much,  and  in  others  too 
iittle :  Too  much,  as  theRight  of  Inheriting 
becomes  the  mere  Favour  and  Gratuity  of 
Law,  to  Children,  who  are  not  in  that  weak 
State,  at  the  Time  of  the  Father's  Death,  and 
therefore  not  comprehended  within  the  Rea- 
lon  and  Foundation  of  the  Right :  Too  Iit- 
tle $    for  if  their  Benefit   be  the  principal 

Caufe 
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Caufe  of  this  Eflablifhment,  then  the  equal 
Partition  of  the  Father's   Property  fhould 
takc  place  between  all  the  Children  ;    aiid 
thofc  Civil  Laws,  which  transfer  the  whole 
Inheritance  by  Defcent  to  the  eldeft,  ought 
to  give  proportionable  Shares  of  it  to  the  reft, 
in  cafe  the  Father  has  neglected  it.     But  as  a 
farther  Evidence,  that  the  complcte  and  prin- 
cipal  Reafons  of  this  Eftabiifhment  muft  not 
be  drawn  from  this  fubordinate  Effect  and 
fecondary  Purpofe  of  it,  but  from  the  Foun- 
dations  of  Society,  let  it  be  confidered,  that 
of  itfelf,  and  unattendcd  by  other  Provifions 
in  Favour  of  Infants,  this  Right  of  Inheriting 
is  equally  ineffedual  to  their  Service  in  a  State 
of  Civil  Society,  as  it  has  been  *  (hewn  to  be 
in  a  State  of  Nature  :    and  it  is  fomewhat 
cxtraordinary  in  Reafoning,  to  aflign  that  as 
the  final  Caufe  or  main  End  of  any  Inftitu- 
tion,  which  the  Inftitution  itfelf  is  apparently 
not  fitted  to  attain.    It  is  alfo  more  unnecef- 
fary,  becaufe  in  a  State  of  Nature,  antectdent 
to  Civil  Policy,  it  is  impoßible  to  fuppofe  any 
other  Means  of  providing  for  them,   than 
either  fuch  as  may  arife  from  the  Exercife  of 
Rights,  which  Nature  has  annexed  tothcm- 
felves  (of  which  Kind  the  Right  of  Iniierit- 
*  Pa,ei75  18. 
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ing  is  fuppofcd  to  be),  or  fuch  as  may  bc 
contrived  by  thc  tcnder  AfFcdtion  of  the  Pa- 
rcnt,  or  the  difinrcreftcd  Care  of  thc  ße- 
nevolent.  •  In  a  State  of  Civil  Society,  the 
Means  are  various :  Infants  aie  not  only  of 
private,  but  of  public  Concern.  And  furely 
the  Invcntion  of  thofe  great  Maliers  of  Po- 
licy,  the  antient  Lawgivcrs  of  moÜ  Coun- 
tries,  faiied  them  unaccountably  in  this  In- 
ftance,  if  the  great  Caufe  of  cftablifhing 
Defcents  was  the  Protedion  and  Benefit  of 
Infants ;  fince  the  fame  End  might  have  been 
anfwered  far  better  in  other  Ways,  without 
Conferring  any  Rights  of  Inheritance  at  all, 
er  making  any  Alteration  in  the  natural  and 
original  Condition  of  Property.  The  Su- 
preme  Power  of  each  State  might  have 
taken  all  Children  out  of  the  Hands  of  thcir 
Patents,  maintained  and  educated  them  in  a 
Stateof  Equality  under  the  public  Care  j  and 
thcn,  without  expofing  them  to  the  Danger 
of  that  encrvate  Indolence,  or  vicious  Adi- 
vity,  too  often  owing  to  hereditary  Wealth, 
might  have  drawn  them  out,  according  to 
their  Age,  Capacity,  and  Improvements,  into 
the  Civil  or  Military  Service,  more  ufefully 
and  more  honourably  for  themfelves  and 
their  Country.     This  Plan  is  ki  obvious,  as 

well 
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well  as  gratefnl  to  the  Imagination,  that  it 
has  been  touchcd  upon  by  many  Writers, 
and  is  beautifully  purfued  in  Theory  to  irs 
utmoft  Extent,  by  the  Framers  of  imaginary 
Commonwealths,  ^/ato  and  Sir  Thomas 
More.  But  the  Legiflators  of  real  States 
faw  the  abfolute  NecelUty  of  eftablifhing  In- 
heritancesfor  thegeneral  Order  and  Weifare 
of  Society  5  and  at  the  fame  time  knew  the 
Plan  jiift  mentioned  (at  leafl:  as  to  the  fall  Exe- 
cution  of  it)  to  be  impradicable,  without  al- 
lowing  that  Community  of  Goods,  of  which 
villonary  Legiflators  are  fond  j  but  which 
ncither  the  Pailions  of  Zvien,  nor  the  Cir- 
cumftances  of  Society,  could  bear. 

To  thefe  Arguments  it  may  be  added,  That 
the  Courfe  of  Defcent  is  alike  obftruded 
by  one  Sort  of  Alienation  as  another  ;  and 
if  the  Benefit  of  the  Children  was  the  only 
or  chief  Source  of  legal  Defcents,  it  will 
foUow,  that  there  ought  ro  be  no  fuch  thing 
as  a  Power  of  alienating,  in  any  manner, 
vefted  in  the  Fathcr :  A  Confequence,  which, 
it  will  rcadily  be  allowcd,  fhould  be  guarded 
againft;  both  as  it  would  dcfiroy  the  mutuai 
and  neceflary  Dependence  of  Familics,  and 
introduce  Perpctuitics  io  dangerous  to  that 

CircLi- 
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Circulation  of  Property,  which  animatcs  all 
focial  Induftry.     Hence  it  is,  that  a  Man's 
Poftcrity  are  not  only  indcbtcd  to  the  Laws 
of  that  Country,  which  gave  them  Birth,  for 
a  Capacity  of  Inheriting,  but,  by  the  fame 
Laws,  are  commonly  left  in  the  Power  of 
the  Father,  as  to  their  receiving  aclual  Be- 
nefit  from  that  Capacity.     In  England,  a 
Tenant  in  Fee  Simple  may  charge,  wafte,  or 
feil  his  Eftate,  and  convey  it  away  for  ever 
from  his  Heirs.     He  may  devife  it  by  Will  j 
and,    unlefs  in  Cafes  of  Fraud,    the  Law 
will  not  interpofc  to  make  it  void.     A  Te- 
nant in  Tail  is  Malier  of  his  Eftate,    if  he 
purfues  the  Methods  of  Convcyance  proper 
to  it.     In  thefe  Inftances  it  may  feem  very 
hard,  that  any  Man  (hould  difpofe  of  a  For- 
tune from  his  PoÜ:cri:y  j    and  yet  the  Law 
having  put  them  out  of  the  Father's  Power, 
as  to  cvery  Grant,  which  they  receive  from 
the  Kindnefs  of  another,    and  the  honeft 
Fruits  of  pcrfonal  Merit,  it  wifely  forbears 
to  break  in  upon  the  Law  of  Nature,  which 
allows  a  Freedom  of  AHenation  j  and  ex- 
peds  no  more  from  the  Father,  than  that  he 
condud  the  Child,   as  long  as  he  is  able, 
thro' theWeaknefs  of  Infancy,  to  a  Condi- 
tion  of  fupporting  himfelf  by  his  own  La- 
7  bour 
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bour  and  Attention.  Shall  it  then  be  in  his 
Brcaft  to  aliene  in  the  Forms  of  Law,  as  In- 
tereft  or  Humour  leads  iiim  ?  And  fhall  not 
his  Attempts  to  dißbive  Society  be  cquitably 
conftrued,  for  Reafons  of  public  Ufefulnefs, 
a  Virtual  Intention  of  exerting  his  utmoil: 
Power  to  alienatc  tliofe  Bencfirs,  wiiich 
might  have  been  derived  thro'  his  Chanel 
from  the  Favour  of  Society  ?  Is  it  fit  or  rca- 
fonabie,  that  this  Privilege  of  aUenating  at 
Difcretion,  to  the  Prejudice  of  his  Pofterity, 
fhould  be  fo  freely  indulged  to  him,  upon  a 
piain  Principle  of  natural  Equity,  that  every 
Man  may  difpofe  of  his  own  Property  as  he 
pleafes  5  and  that  the  Society,  which  has  from 
Favour,  and  pofitive  Inftitution,  conferrcd  011 
him  a  Right  to  tranfmit  tliat  Property  to 
Heirs,  fhould  not  be  allowed  to  confer  fach 
Favour  upon  its  own  Terms  (Terms  indeed 
cficntial  to  its  Safety)  ?  That  is,  in  othcr 
Words,  Is  it  fit  or  realbnable,  that  Society 
{hould  be  denied  the  Benent  of  that  Prin- 
ciple  of  Equity,  by  which  the  Privilege  of 
alienating,  fo  valuable  to  each  Individual, 
is  indifputab'y  framcd  and  fupported  ? 

But  it  may  be  faid,  "  The  Alienation  by 
*'  Forfciture    is    more  extcnfive   than  any 

"  other 
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"  other  allowcd  in  the  Law  of  England^ 

"  bccaufe  it  is  attended  with  the  Lofs  of 

"  Honours,  which  cannot  otherwife  be  ali- 

"  ened  ;  and  the  Corruption  of  Blood  ftops 

"  the  Courfe  of regul ar  Defcent,  as  to  Eftates, 

"  over  which  the  Criminal  could  have  no 
Power,  becaufe  he  never  enjoyed  them." 


u 


As  to  Honours,  they  have  fo  far  been 
alicnable  amongft  us,  in  former  times,  as 
that  a  Man  might,  by  Surrender,  reftore  them 
to  the  Crown,  that  Pountain,  from  which 
thcy  flowcd.  The  Law  is  now  differently 
underftood  in  this  refped.  But  tho'  they  are 
not  ahenable,  Jike  moft  Inheritances,  fince 
that  would  be  to  debafe  and  proftitute  them, 
yet  they  feem  peculiarly  the  proper  Objed 
of  Forfeiture  5  for,  being,  in  a  ftridler  Senfe 
than  other  Kinds  of  Property,  the  Gift  and 
Creation  of  Society,  the  Terms,  on  which 
they  are  given,  muft  be  intirely  fubjed  to 
its  Power.  And  is  it  not  natural  and  politic, 
that  a  Diftindion  beftowed  only  for  the  Praife 
of  them,  who  do  well,  fliould  be  forfeitable, 
on  the  Commiflion  of  Crimes,  for  a  Terror 
to  Evil-doers  ? 


As 
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As  fo  the  Cormption  of  Blood,  it  will  bc 
cafily  underftood,  when  the  Meaning  and 
Reafon  of  ir  are  expreflcd  in  common  Lan- 
guage,  free  from  legal  Terms  of  Art.  Tiie 
Pfopofition  to  be  explaincd  is  no  morc  than 
this  5  That  if  a  Man  is  not  capable  of  tranf- 
mitting  Property  acquired  by  iiimfelf  to  an 
Heir,  it  feems  a  neceüary  Confequencc  in 
Reafon,  v/hich  is  the  Guound  of  Law,  that 
he  (hall  not  be  capable  of  receiving  from  an 
Anceftor,  either  to  enjoy,  or  to  tranfmir. 
And  the  Propofition  may  bc  made  out  hy  a 
very  fhort  Deduction.  The  Methods  of  ac- 
quiring  Property  can  only  be  divided  under 
the  two  general  Heads  of  Purchafe  ('Perqui- 
ßtiim),  and  Defcent  (Hareditas)  i  the  one 
referring  to  him,  who  takes  or  acquires  Pro- 
perty in  the  firft  Inftance  by  his  own  or  an- 
other  Man's  Ad ;  the  other,  to  him,  who 
rakes  or  acquires  the  Property  of  an  Anceftor 
immediately  upon  his  Deceafe,  by  Act  and 
Operation  of  Law.  i.  Whoever  acquires 
Property  by  Purchafe,  muft  do  it  in  one  of 
thefe  Ways  j  by  prior  Occupancy,  by  Emp- 
tion,  or  by  Gift.  Thefe  are  the  natural 
Ways  of  acquiring  Property,  and  muft  fub- 
fift  in  a  State  of  Nature,  anterior  to  Civil 

Society. 
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Society.  Here  the  Cafes  are  infinitely  com- 
plicated  and  various,  and  the  Rules  of  Evi- 
dence  will  vary,  according  to  the  Nature 
and  Circumftances  of  every  Cafe.  And 
whoever  claims,  under  this  Title  of  Pro- 
perty,  claims  in  his  own  Perfonal  Right, 
without  deriving  from  Anceftors.  There- 
fore  the  Son  of  an  attainted  Perfon  is  equally 
favoured  in  whatever  he  takes  by  Purchafe, 
and  in  the  Remedy  he  purfues  for  this  Right, 
as  any  other  Subjed  of  the  State.  2.  Acquiii- 
tion  by  Dcfccnt  is  not  Natural,  but  merely  Po- 
sitive (as  has  been  fhewn),  and  foundcd  on 
the  Policy  of  Civil  Laws.  Here  the  Cafes 
cannot  be  complex,  becaufe  the  Laws  of  De- 
fcent  in  moft  Countries  are  very  clcar  ;  the 
Rule  of  Evidence  is  fingle,  and  will  not  ad- 
mit  either  of  Reftraint,  or  Extcnfion,  in  ap- 
plying  it.  This  is  particularly  true  in  the 
Feudal  Law.  For  by  that  Law  whoever 
Claims  under  the  Title  of  Defcent  as  Heir, 
ought  ftridly  to  deduce  his  Pcdigree  thro' 
Anceftors  from  the  firft  Purchafer  or  Ac- 
quirer.  And  that  is  the  reafonable  Rule  of 
Evidence  in  Defcent.  Yet  becaufe  fuch  Evi- 
dence may  often  be  difficult,  a  more  fa- 
vourable  Rule  has  becn  introduced  in  Eng- 
land^  that  it  n^ould  only  be  necefTary  for 
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a  Claimant  by  Defcent  to  prove  hinifelf 
Hdr  to  the  Pcrfon  lafi:  fcifed.  This  is  takcn 
to  bc  fußicicnt  prefumptive  Evidence  of  Rela- 
tion to  the  firft  Purchafer ;  the  Law  expeÖs 
this  fhould  be  exadly  provcd,  and  does  not 
require  the  Evidence  to  be  carried  further* 
The  Confequences  flowing  from  hence,  in 
point  of  Reafon,  are  undeniable.  i.  That 
when  he,who  was  laft  feifed  of  thelnheritance, 
has  committedTreafon,  and  theLaw  has  faid, 
that  he  fhall  no  longer  enjoy  it  himfelf,  nor 
tranfmit  it  to  an  Heir,  of  courfe  no  fuch  Title 
can  be  made  by  any  one  who  Claims  as  Heic 
within  that  Rule  of  Evidence.  2.  If  the 
Claimant  cannot  make  Title  where  the  Of- 
fender  was  feifed,  becaufe  the  Vmculum  of 
Defcent  is  deftroyed  ;  neithcr  can  he  make 
Title  where  the  Offender  was  not  feifed,  if 
that  Offender  be  an  Anceftor,  who  foums  the 
Vincidum  between  the  Claimant  and  the  An- 
ceftor,  who  was  feifed.  What  thea  is  the 
general  Reafon  of  Law  upon  this  Cafe  ?  The 
ofFending  Anceftor  is  by  Ad  of  Law  difablcd 
from  inheriting  or  tranfmitting  Properry  to 
Heirs.  Shall  then  the  Law,  which  is  only  to 
be  movcd  by  Confiderations,  that  affcd  the 
Whole,  be  moved,  in  this  Inftancc,  by  perfo- 
nal  Compallion  to  his  Family  5  and  make  an 

D  EfForc 
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Effort  of  itfclf,  inconfiftently  with  its  own 
folcmn  Ad,  to  fupply  that  conncding  Link 
in  the  Chain  of  Defcent,  which  has  been 
ftruck  out  of  it,  for  the  Traitor's  Infamy, 
and  the  public  Benefit  ? 

After  this,  it  may  be  objeded,  that  "  The 
"  Expectation  of  Inheriting,  in  which  the 
**  Children  are  educated,  confcrs  a  Right 
*'  on  the  Principles  of  Confcience,  which 
"  fpcaks  the  Didates  of  the  Law  of  Nature. 
"  It  is  ever  thought  a  Cruelty,  that  Fathers 
"  fhould  alicnatc  from  their  Children  by 
"  wafteful  Expcncc,  or  Gifts  to  Strangers. 
"  The  Roma?!  Law  for  this  Reafon  providcd 
"  Chuerela  Teflamenti  inofficioßy  and  fome 
"  local  Cuftoms  in  England  gave  the  Writ 
"  de  rat ionabili  parte  bonorum.  Why  then 
"  Ihould  Society  make  thefe  Alienations 
*'  the  Confcquence  of  an  Ad,  which  has  no 
*'  immediatc  Reference  to  alienating  ;  eipe- 
^'  cially  when  it  is  the  Bufinefs  of  Laws  to  pre- 
"  vent  the  ill  Confcquences  naturally  arifmg 
"  froni  Mens  Adions^  inftcad  of  adding  to 
"  them  by  Implication  and  Conftrudion  ? " 
TheObjedion  fcems  foundcd  on  good  Rea- 
fon, and  yet  muft  give  way  to  bcttcr.  It  we 
confider  the  kind  of  Expcdation  hcre  fpoken 

of. 
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of,  it  will  be  fouiid  to  arife  only  from  thc 
ordinary  Courfe  of  Farailies  and  legal  Dc- 
fccnts,  and  not  given  in  Tuch  a  Manner,  and 
with  fuch  Circumftances,    as  to   confcr  a 
Right,  on  any  Principlcs  of  Law  or  Con- 
fcience.     Whether  therefore  we  take  tlie 
Right  of  Inheriting  as  conferrcd  by  Civil 
Society,  or,  for  Argument-fake,  by  Naturc, 
the  Expedation  arifing  from  ic  is  thc  fame  ••, 
iince  it  muft  be  confidered,  in  the  firft  Cafe, 
as  beftowed  originally  on  Condition  5  in  the 
fecond,  as  qualified  by  Civil  Inftitution,  likc 
many  other  Rights  of  Nature.    And  if  thofe  - 
who  form  the  Expeä:ation  will  regard  that 
as  abfolute,  which  depcnds  on  the  Perform- 
ance of  exprefs  Conditions,  the  Inattention 
muft  be  imputed  to  themfelves,  and  not  to 
the  Law  of  their  Country.      To  waftc  a 
Fortune  which  would  have   made  an  ho- 
nourable  Support  for  a  Mans  Family,    is 
defervedly  efteemed  cruel  and  againft  Con- 
fcience.     VVhy  is  it  not  prcvcntcd  by  the 
Care  of  LegiQators  ?    Becaufe  no  complete 
Provifion  could  be  made  againft  that  Evil, 
which  would  not  be  attended  with  more 
gencral  Inconvcnience  ;  and  the  Compliance 
with  the  contrary  Duty  is  dcrived  from  the 
Manners,   and  thc  Hcart,    grounded  upon 
D  2.  Frin- 
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Principles,  and  enforced  by  Sandions,  of  an 
higher  Order  than  bclong  to  Civil  Laws. 
If  the  greateft  Good  of  every  Community 
be  the  Objeft  of  Laws  contrived  for  it,  as 
unqueftionably  it  ought  to  bc,  every  lefler 
Intereft  muft  yield  ;  it  being  only  the  Pro- 
perty  of  Divine  Government  to  reconcile 
all  private  with  public  Good  in  the  final  Re- 
fult  of  its  Difpcnfations.  Hence  it  is,  that 
tho'  Laws  prevcntConfequences  injurious  to 
Particulars,  where  they  can,  confiftcntly  with 
focial  Good,  yet  in  Matters  which  concern 
the  Exiftencc  of  the  Society  or  Government, 
Confequences  injurious  to  Particulars  muft 
not  only  be  fuffercd  to  takc  place,  but  even 
jfought  for  and  indulged,  if  they  havc  a 
Tcndency  to  prevent  Confequences  injurious 
to  Government  itfclf.  On  this  Reafon  ftand 
thofc  levere  Laws,  which  have  been  made  in 
fcveral  States  againft  Neutrality  in  times  of 
common  Danger.  It  is  agreeable  to  the 
Policy  and  original  Compact  of  Government 
to  blend  and  involve  the  Intereft  of  every 
Mcmber  with  its  own  5  on  which  Account 
the  f  ortunes  of  private  Men  in  all  Coun- 
trics  muft  depend  upon  public  Revolutions. 
Were  it,  in  any  refped,  the  Aim  of  Civil 
Laws  to  makc  particular  indcpendcnt  of  the 

focial 
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focial  Good,  as  it  would  be  a  vei-y  fingular 
Strain  of  Policy,  fo  it  would  proceed  upon 
a  Principle  more  contrary  to  the  Law  of 
Nature,  th'an  thofc,  who  are  fond  of  thac 
Law,  would  defire  to  fee  chargcd  upon  thcir 
Dodlrine.  Befides,  nothing  is  morc  natural, 
on  the  Principles  laid  down  in  this  Eflay, 
than  the  Conftrudion  which  Civil  Laws 
have  put  on  Treafons  againft  Government, 
that  whcn  aMan  cndeavours  the  Diflblution 
of  it,  he  nieans  to  difclaim  all  thofe  Bene- 
fits  and  Rights,  which  it  hrs  cither  made  him 
capable  to  enjoy,  or  the  Inftrument  to  con- 
vey  :  Nothing  is  more  neceflary,  than  to 
try  whethcr  thofe  Attachments,  which  are 
conncded  with  out  Paflions  and  AfFedions, 
will  prevail,  when  thofe,  which  are  founded 
only  in  Reafon  and  Convenience,  have  no 
Power.  Sic  legibus  comparatiim  eß  (fays 
Tully)  ut  filiorum  Caritas  amiciores  reddat 
parentes  Reiptiblica,  Thus  Society,  by 
making  the  Lofs  of  thofe  Rights  it  confers 
upon  every  Man,  a  Penalty  for  the  greateft 
Crime,  which  can  be  committed  againfl  his 
Country,  interefts  every  Relation  and  De- 
pendent  in  keeping  him  firm  ro  the  general 
Tranquillity  and  Welfarc ;  at  the  fame  time, 
it  gives  him  an  Occafion  of  rcfleding,  that, 

D  3  when 
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whcii  he  attempts  it,  he  muft  break  thro' 
every  private  as  well  as  public  Tye ;  which 
cnhances  his  Crime,  whilft  it  is  an  Aggra- 
vation of  his  Punifhmcnt.  Nay  more,  he 
may  hope  to  cfcape  from  the  JuQice  of  his 
Country  with  his  own  Life,  if  that  alone 
wcre  to  be  forfeited ;  but  the  Diftrefs  of 
his  Family  will  purfue  him  in  his  fecureft 
Thoughts,  and  abate  the  Ardour  of  Refo- 
lution.  Many  Inftanccs  occur  in  Hiftory, 
and  daily  Experiencc,  of  Men,  not  afliamed 
to  commit  bafe  and  felfifh  Enormitics,  who 
have  rctained  a  Tendcrnefs  for  their  Pofterity 
by  the  ftrong  and  gencrous  Inftind  of  Na- 
ture.  The  Story  of  Lkmius  Macer j  who 
\vas  Fathcr  to  Calvus  the  great  Orator,  is 
very  remarkable,  as  related  by  a  Roman 
Annalift.  Having  gone  thro'  the  Office  of 
Prxtor,  and  govcrned  a  Province,  he  was 
accufed,  upon  returning  home,  of  Extortion, 
and  Abufes  of  his  Power.  The  very  Morn^ 
ing  of  his  Tryal  he  ßrangled  himfclf,  after 
having  fent  Word  to  CicerOy  who  was  pre- 
paring  to  plead  againft  him,  that,  being 
dctermined  to  put  an  End  to  his  Life  beforc 
Scntence  (tho'  the  Penalty  did  not  extend 
to  taking  it  away),   the  Profecution  could 

not 
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not  go  on,  and  his  Fortune  would  be  faved 
to  the  Benefit  of  his  Son. 

Upon  the  Whole  thcn,  Wherc  is  the 
Wrong  ?  It  is  agrceable  to  Juftice  ro  bcftow 
Rights  upon  Condition.  It  is  the  Wifdom 
of  Governments  to  lay  hold  on  human  Par- 
tialities. 

But  it  is  not  enough  to  reft  upon  Argu- 
ments from  Reafon,  to  prove  there  is  no- 
thing in  Forfeitures  of  this  kind  inconfiftent 
wrth  Juftice  :  It  muft  likewifc  be  proved, 
that  they  are  agreeable  to  the  Pradice  and 
Genius  of  the  freeft  States.  This  is  doubtlefs 
a  Matter  of  much  Importance,  and  likely 
to  have  the  greateft  Weight  with  thofe,  who 
are  morc  ready  to  fufpeft  a  Fallacy  in  flrong 
Reafons,  than  great  Authorities.  It  may 
be  necefTary  to  be  large  in  fhewing  it,  be- 
caufe  it  has  been  reücd  on  to  a  contrary 
Purpofe. 

In  the  Je'üi-ijl  Republic  there  areinftances, 
in  which  Children  wcre  deftroyed,  by  the 
Interpofition  of  Providence,  for  the  Crimes, 
and  to  increaie  the  Sufferings,  of  their  Fa- 
thers,  This  by  no  means  furnifhes  an  In- 
D  4  ference 
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fei'cnce  to  the  Nature  of  human  Punifh- 
ments,  being  infliäed  by  the  Hand  of  God, 
with  an  exprefs  Prohibition  tothe  Civil  Ma- 
giftrate  to  Imitate  it,   and  founded  on  the 
particular  Conftitution  of  their  Theocracy. 
But  the  Forfciturc   of  inheritable    Eftates 
flands  upon  other  Reafons,  and  was  confe- 
quent  on  a  Judgment  pronoanccd  and  exe- 
cuted   by    the  ordinary   Magiftrate.       The 
taking  away  of  Lands  from  Mephiboßeth  by 
^Danjidy   and  the  Confifcation  oi  Naboth's 
Vineyard  by  Ahab,  are  Examples  of  it  5  and 
tho'  both  fufFcrcd  unjuftly,    yct,  had  theiu 
Trial  bcen  condudcd  with  Openncfs  and 
Impartiality,  there  had  been  no  Danger  from 
the  miilaken  Jcaloufy  of  the  King,  or  the 
Oppreflion  of  the  Tyrant.     In  the  time  of 
Ezra,   after  the  extraordinary  Providcnce 
was,  in  a  great  mcafure,  departcd  from  the 
Jews,  there  is  an  Evidence  of  it  in  that 
public  KCl  of  the  State,  by  which  all,  who 
had  marricd  foreign  Wives,  wcre  to  make 
their  Appcarancc  beforc  the  Eldcrs  in  three 
Days,  undcr  Pain  of  forfeiting  their.  whole 
Subftance. 

By  thcConitirution  oi  Athe^is  there  \yere 
thrcc  Sorts  of  hijamons  *,    which   was   a 

*  Fet'it.  Leg.  Att.  508. 

Term 
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Term  of  Art    in   their    Law.     i.    Thofe, 
who  aimcd  to  introduce  Tyranny,  as  in  thc 
Cafe  pf  fuch  as  aided  Tißßrattts.    2.  Thofe, 
who  owcd  Money  to  the  Public,  and  negled- 
cd  or  refufed  to  pay  it.     3.  Thofe  who  had 
reccived  Bribes,  behaved  ill  in  Sea  or  Land 
Fights,  thrown  away  their  Shields  in  Battle ; 
all  fuch  were  banifhed,  and  deprived  of  every 
Immunity,  both   they,  and  their  Pofterity. 
It  is  true,  Judgment  of  Forfeiture  was  only 
inflicled  difcretionarily  in  the  firft  and  third 
Kind  of  thefe  Lifamjes,    but  followed  in 
Judgment  of  Law  as  to  the  fecond.     ^lu- 
tarch  teils  us,   that  Themißocles,   for  con- 
cealing  the  treafonable  Correfpondence  of 
Tanßinias  with  the  King  of  ^erfia,   for- 
feired  his  whole  Eftatc,    to  the  Value  of 
Eighty  or  One  hundrcd  Talents,  to  the  Athc- 
nian  Treafury  5  and  his  Chiidren  took  Rc- 
fugc  in  Terßa.     Thus,  if  before  Scntence 
pronounced,  cfpecially  in  the  Cafe  of  Mur- 
der,  a  Man  fied  from  Juftice  into  perpetual 
Exile,    the  Confequence  was,    a  Forfeiture 
and  Säle  of  his  Subftance  by  the  proper  Offi- 
cers  for  the  \jic  of  the  public Coffers.  It  was 
another  Law  with  them,  that  any  Magiftrate 
corrupting  others  to  advife,  or  himfelf  ad- 
vifmg,   the  Pcoplc  to  abrogate  the  Laws 
-jj  Criminal, 
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Crimiiial,  fhould  forfeit  his  Subftance,  him- 
fclf  and  his  Pofterity  bc  outlawed,  and  fub- 
jed  to  bc  deftroycd  with  Impunity.  They 
looked  upon  thefe  to  be  the  Pillars  of  the 
Commonwealth,  and  that  it  was  the  Ma- 
giftrare's  peculiar  Duty  to  uphold  thcm. 
*T>emoßhenes  *  accufcd  a  Man  before  the 
Pcople,  who  had  propofed  a  Votc,  by  which 
Fines  and  Forfeitures  were,  in  Effcd,  to  be 
taken  away.  He  fpeaks  of  the  Guard,  which 
had  bcen  fet  on  that  Part  of  the  Conftitution 
by  the  Care  of  thcirLegiflators ;  and  alligns 
a  very  artful  and  flattering  Reafon  to  the 
Athenians  for  a  Law,  which  made  it  For- 
feiture  to  propofe  the  Reftitution  of  Perfons 
in  particular  Circumftances  of  Guilt  j  That 
"  the  Legiflator,  knowing  the  natural  Le- 
"  nity  and  Compaflion  of  his  Coantrymen, 
"  would  not  expofc  the  public  Safety  to  the 
"  Pretcnccs  or  Abufe  of  it." 

By  the  Roman  Law,  the  Crimen  laf^e 
Majeßatis  f  comprehended  many  Branches, 
of  which  the  Crimen  Terduellionis  was,  in 
all  refpccts,  the  moft  feverely  diftinguifhcd, 
and  at  firft  the  only  Capital.     It  was  fo  froni 

*  Dem.  adv.  Thnocrat. 

+  Mannt,  de  heg  Rom.  Par  1557. 

the 
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the  earlieft  Times  of  theRepublicj  and  is 
markcd  out  as  fuch  by  the  Laws  of  the 
Twelve  Tables ;  which  is  not  only  an  Evi- 
dence  of  the  Praäice  in  Rome,  but  of  the 
Regard  had  to  it  in  Greece,  from  whofe 
Commonwealths,  particularly  Athens,  thofe 
Laws  were  borrowed.  By  Capital,  amongft 
the  Romans,  was  meant,  not  only  the  Pu- 
nühment  of  Death,  but  the  Minntio  Capitis y 
which,  in  the  largeft  Senfe,  included  the 
Lofs  of  all  Capacities,  and  a  Forfeiture  *  of 
a  Man's  Subftance  to  the  Treafury  j  becaufc, 
as  the  Digefl:  phrafcs  ir,  §lui  Civitatem  ami- 
fit, H£redem  habere  non  poteß  ^  "  He  who 
"  has  loft  the  P^ights  of  a  Citizen,  can  havc 
"  noHeir;"  it  being  confidered  by  the  i^^?- 
man  Law,  as  a  Privilcge  conferred  by  Society, 

*  BiHiop  Burnet j  in  the  Second  Volume  oF  his  Hi- 
ftory,  p.  522.  where  he  fays,  thac  Forfeirure  was  nevcr 
the  Praftice  of  free  Governmencs,  lays  it  down,  That 
"  it  was  an  Invention  under  the  Tyranny  of  the  Em- 
"  perors,  who  had  a  particular  Revenue  called  the  F//?.^ 
'*  from  wiience  ic  was  called  Confifcarion."     To  this 

one  may  oppofe  the  Words  of  Cujacius.^ Fifcus  erat 

Fcprili,  nu7ic  Imperators.  Cujac.  adh- Jul.  Maj.  Which 
Paffage  intimares,  that  Forfeiture  was  a  known  Punifh- 
ment  dunng  the  Repubhc.  It  was  then  called  Bonorum 
Vuhlicatio.  Bat  rhe  Bifhop  feems  to  havc  been  mifled 
by  the  late  Origin  of  the  Word  Coirffcaiion-^  to  imagine 
t^Xhing  itfelf  was  in:roduced  no  earlier. 

to 
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to  tranfmitPropcrty  byDefcent.  This  Crime 
of  Treafon  was  punifhed  botli  by  Death  and 
Forfeiture.  The  Cafe  of  Sp.  M^liuSy  in 
Livy^  is  exprefly  to  this  Purpofe :  He  is  faid 
to  have  been  put  to  Death  for  aiming  to  de- 
ßroy  theRepublic,  and  hisGoods  and  Eftates 
fold,  which  he  had  applied  to  the  moft  un- 
worthy  Ufe.  When  the  Sentence  of  For- 
feiture pailed  upon  any  Man,  witliout  de- 
priving  him  of  Life,  it  was  given  in  the 
Form  of  Interdiäing  from  Fire  and  Water. 
Cicero  s  Eftates  were  confifcated  by  that  Form 
propofed  to  the  People  after  his  falfe  Step  of 
withdrawing  from  Rome^  and  not  by  any 
exprcls  Words  in  it,  but  by  the  legal  Opera- 
tion. Antony^  Do  labe  IIa  y  LepiduSy  wcre 
adjudgcd  Encmies  to  the  Commonwealth, 
and  thcir  Eftates  confifcated.  Even  Cafar, 
who  was  for  mitigating  the  Penalties  on  the 
Catilinarian  Conjpirators,  moved  a  Confif- 
cation  of  all  their  Property  to  the  public 
Coffcrs.  This  particular  kind  of  L^fajMa- 
jeßas  was  held  in  fuch  Horror,  that  En- 
couragcment  was  given  to  Accufers.  By 
Law,  the  Informer  had  his  Pardon,  if  an 
Accomplice ;  nay,  if  his  Acculation  was 
againft  a  Magiftrate  in  Ofiice,  provided  he 
were  capabie,  his  Reward  was  that  Magiftracy: 

4  If 
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If  the  Accufed  was  only  a  Magiftrate  eled:, 
he  was  allowed  a  Seat  in  tlie  Senate,  and  to 
give  his  Opinion  in  the  Rank  of  that  Magi- 
flrate.  The  Accufed  was  immediately  dif- 
abled  from  paying,  felling,  alienating;  and 
no  Dignity  was  exempted  from  the  levereft 
Methods  of  Examination.  What  is  ftill 
more,  this  was  the  only  Charge,  which  pur- 
fued  a  Man's  Memory  andPofterity;  for,  in 
cafe  he  died  while  the  Profecation  was  de- 
pending,  his  Heirs  were  obliged  to  defend 
it :  Otherwife  Confifcation  enfued,  as  if  the 
Crime  were  admitted  or  confclfcd, 

Thus  it  ftood  in  Matters  of  Treaibn 
thro'  the  befl  Ages  of  the  Commonwealth. 
The  Cornelian  and  the  Jitliayi  Laws  were 
the  firft,  which  made  fevcral  other  Spccies 
of  Lisfa  Majcßas  capiral,  as  well  as  Ter- 
duellto.  As  to  public  Crimcs  not  within  that 
Defcription,  thefe  Laws  feem  chiefly  de- 
figned  to  confirm,  or  pcrhaps  iniarge,  the 
Sanclion  of  thofe,  which  had  been  growing 
up  gradually,  to  guard  againft  Offences,  as 
Corruption  increafed.  Public  and  private 
I^orce,  the  one  with  Arms,  the  other  with- 
out,  were  punifhed  with  the  utmofl;  Seve- 
riry :  The  hift  by  perpetual  ßanifhment  to 

fome 
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fome  certain  Place  (deportatio),  which  was 
accompanied  with  Lofs  of  all  Rights  and 
Capacitics,  and  Forfeiture  of  Eftate  5  thc 
other  with  a  Confifcation  of  One  Third, 

By  the  Cornelian  Law,  the  Marder  of  a 
lather  or  Patron  was  capital ;  and  by  the 
Julian,  the  Murder  of  any  Citizen  was  pu- 
nifhed  with  intirc  Confifcation  and  Banifh- 
mcnt. 

The  Crime  of  Pcculate,  or  Embezzle- 
menr,  by  the  fame  Law,  was  punifhed  in 
like  manncr.  ^apinian  fays,  a  Proceeding 
was  allowcd  for  this  Crime  againft  a  Man's 
Heirs.  And  long  bcfore  the  making  of  that 
Law,  ni  the  Inftancc  of  Sclpio  Aßaticus, 
Brother  xoAfricanits,  a  Fine  fo  heavy  was  fet 
upon  him,  bcing  charged  with  having  con- 
ccaled  Part  of  the  rieh  Booty  brought  home 
from  Afia^  that  his  Eftarc  would  not  fuffice 
to  pay  it :  and,  ni  fach  Crimes,  thcy  were 
often  fentenccd  to  rcfund  four  times  the 
Valuc. 

The  Laws,  which  conccrncd  Abufcs  in 
the  Government  of  the  Provinccs,  werc 
cqually  (Irong  :    So  wcrc  thofc  concerning 

Briber^''       | 
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Bribery  in  Eleclions  and  Judicature  ;  con- 
cerning  Deceit  (which  branched  out  into 
many  Particulars),  and  clandeftine  Meetings. 

This  is  a  fhort  State  of  the  Laws,  which 
had  the  Penalty  of  Forfeiture  during  the 
Republic.  Auguftus  introduced  little  or  no 
Alteration.  In  the  fingle  Cafe  of  CaJJius 
Severus,  being  much  galled  by  the  Licen- 
tioufnefs  of  his  Writings  and  Converfation, 
he  caufed  the  Matter  of  Libels  to  be  treatcd 
capitally,  as  a  Crime  of  Lafa  Majeflas, 
For  the  reft,  the  Mildnefs  of  his  Nature  in- 
clined  hira,  and  the  Liberty  of  Rome,  fo 
lately  loft,  made  it  hislntercft,  not  to  deviate 
in  Things  of  this  high  Importance  from  the 
Conftitution  of  his  Country.  At  the  fame 
time,  he  faw  iiis  own  Security,  and  the 
Tranquillity  of  the  State^,  depended  on  the 
exa£left  Support  of  his  x\uthority,  and  the 
Execution  of  thefe  Laws.  Tacitus  *,  in 
defcribing  the  Progrefs  of  the  Laws  of  Ma- 
jefty,  and  the  unduc  Extenfion  of  thcm  in 
the  Reign  of  TiberiuSy  exprcflcs  himfelf  in 
this  Manner  :  Nomen  apud  veteres  idem, 
fed  alia  in  Judicium  ^'eniebant  3  ß  quispro- 

*  L.  I.  y^«».  c.  Tij  72. 

ditione 


48         Confiderätions  on  the 

d'ttione  exercitttm,  attt  plebem  feditionthus\ 
denique  male  geßa  Rep,  majeßatem  ^opuli 
Romani  mimiijfet.  Fatia  arguebanUir,  diBa 
impurie  erant.     The  grcat  Point,  on  which 
he  infifts,   is,   the  Difference  between  the 
Crunes,  of  which  Men  were  accufed  under 
the  Commonwealth,  and  under  theTyrants, 
whoopprelTed  it.  An  unguarded  Saying  was 
Treafon  againft  Empcrors ;    but  in  the  free 
State,  a  Man  could  only  be  accufed  of  Adions, 
which  had  a  direft  Tcndency  to  overturn  Go- 
vernment.    And  it  is  to  be  obfervcd  of  this 
Hiftorian,  who  writes  in  the  Spirit  of  Li- 
berty, and  cenfures  with  grcat  Strength  and 
Weight,    that  hc  never  cxcepts  to  the  Pu- 
nilhment   of  Forfeiturc,   as  cithcr   a  new 
Indirution  of  rho(e  Times,  or  unjull  and 
impolitic  in  its  own  Naturc.     The  fucceed- 
ing  Princcs  framed  fevcral  Laws,  which  car- 
ried  thefe  Offences  to  an  Hcight  of  unjufti- 
fiable  Severity.    Arcadnts  and  Honorius  en- 
aded  one,  which  has  becn  branded  by  the 
Civilians,  as  eminent  above  all  for  its  Cru- 
elty  :    The   moft  remarkable  Terms  of  it 
were,    '•  That  the  Intention  of  confpiring 
"  fhoald  be  piinifhcd  without  any  Overt- 
"  act  5  that  thcy,  who  prefumed  to  intercede 
"  for  thofe  accufed  of  Treafon,  (hould  be 

"  dif- 
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*'  difgraced  5  that  not  only  the  Eftates  of 
"  the  Criminals  (hould  be  confifcated,  but 
**  their  Sons  rendered  incapable  of  inherit- 
"  ing  from  the  Mother,  or  any  Relations, 
"  or  even  of  taking  by  the  Will  of  a  Stran- 
"  gcr  5  that  they  fhould  be  perpetually  in- 
*'  famous,  and  difqualified  from  afpiring  to 
"  Honours  and  Dignities,  or  claiming  the 
"  fame  Privileges  of  legal  Credit  with  other 
"  Men  in  judicial  Contefts  j  that,  in  a  Word, 
*'  the  very  holding  of  their  Lives  was  to  be 
"  taken  for  a  Mark  of  Imperatorial  Mercy; 
"  and  yet,  it  is  faid,  their  Condition  (hall 
*'  be  fuch,  as  to  make  Life  a  Punifhment, 
"  and  Death  a  Comfort." 

Some  of  the  later  Emperors  by  Law 
mitigated  thefe,  and  even  the  antient  and 
more  juft  Severities  j  but  we  neither  find 
fuch  Severities,  nor  Mitigations,  whilft  the 
Republic  exifted.  This  is  eafy  to  be  ac- 
counted  for.  Different  Emperors,  according 
to  their  Tempers  of  Mind,  or  Maxims  of 
Adminiftration,  might  hope  to  render  the 
arbitrary  Power,  by  which  they  governed, 
fecure  or  agreeable,  by  infiuencing  the  Fears, 
or  engaging  the  AfFeftions,  of  their  Peoplc ; 
by  fetting  forth  Terrors  to  Refiftance,   or 

E  Pretences 
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Pretcnces  of  Lenity  to  Submiilion.  But  thc 
great  Men  of  the  Rcpublic,  confidering  the 
Exigencies  of  Government,  and  knowing, 
that  the  Frecdom  and  Excellence  of  their 
ConftitLition  deferved  all  Reverence  from 
thofe,  who  lived  under  it,  and  inviolable 
Protedion  from  thofe,  who  regulated  and 
adminiftercd  ir,  difdained  to  "ad  otherwife 
than  upon  one  Model,  according  to  the 
Rules  of  Juftice  and  true  Prudence ;  not 
the  Didatcs  of  Cruelty,  or  falfe  Clemency. 

We  have  feen,  that  the  Forfeiture  of  Eftates 
of  Inheritance  for  a  Man's  Heirs,  as  well  as 
himfelf,  is  not  inconfiftent  with  Juftice. 
Strong  prefumptive  Arguments  have  been 
drawn  from  the  Condition  of  human  Na- 
ture,  the  Law  of  thc  Jews,  AthenianSy  and 
RomanSy  to  fhew  it  agreeable  to  Policy ; 
which  will  receive  great  Strength  from  a 
View  of  the  Feudal  Law,  efpecially  whcn 
deduced  from  its  Source,  and  applied  to  the 
EngUßo  Conftitution. 

The  Policy  of  Feuds  has  in  it  thofe  Prin- 
ciples,  which  ought  to  prevail  in  the  Found- 
ation of  all  Policics,  mutual  Defence  and 
Freedom.     It  was  contrived  by  the  People, 

who 
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who  fprung  froni  that  great  Scminary  of 
Nations,  the  North,  as  an  AlTociation  to 
extend,  prefcrve,  and  enjoy  Conquefts. 
The  General  or  Prince,  claiming  to  himfelf 
the  Sovereign  Property,  parcelkd  out  the 
Lands  to  his  Commanders,  who  again  made 
fmaller  Divifions  to  others,  under  a  Condi- 
tion  of  ftipulated  military  Services,  and  of 
cxprefs  Fealty,  to  be  true  to  the  Lord  5  but 
that  lower  Fealty,  to  be  governed  by  their 
Regard  to  a  more  comprehenfive,  which 
centred  in  the  Prince,  and  in  a  Support  of 
the  great  Ends  of  the  Conftitution.  The 
Potentates  of  the  more  Weftcrn  Parts, 
difturbed  by  the  SuccefTes  of  fo  formidable 
a  Confederacy,  refolved  to  turn  this  Policy 
againft  the  Inventors,  and  to  diipofe  of 
themfelves,  and  their  Country,  in  the  fame 
manner.  In  Matters  of  mutual  Import- 
ance,  Aid  was  to  be  mutual;  and,  in  confe- 
quence  of  the  Fealty,  which  enjoined  it,  the 
Feud  or  Parcel  of  Land,  enjoycd  by  the 
Stipendiary,  was  taken  to  be  a  Security  for 
the  exad  Performance  of  his  Encrascments. 
Now  it  foUowed  from  the  military  Pvclation 
thus  begun,  that  the  Lord  muft  have  great 
Intcrefl:  in  the  VaÜafs  Qiialificarions.  Kencc 
the  Feud  could  not  be  aliened  cithcr  in 
E  2  Whole, 
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Whole,  or  in  Part,  withoüt  his  Confcnt : 
It  might  not  be  fold,    exchangcd,    mort- 
gaged,   incumbercd,   or  dcvifed.     On  thc 
other  band,  the  Lord  could  not  difpofe  of 
the  Scigniory  without  tbc  Vaflars  Confent  § 
for  it  is  ccrtain,  that  rilfc  Vaffal  would,  in 
his  Turn,  be  much  concerned  in  the  Wif- 
dom  and  Temper  of  his  Mafter.     In  both 
Cafes,  the  Frecdom  and  Neceflity  of  this 
Policy  required  a  moft  faithful  Obfervancc 
of  the  feveral  Parts  of  this  Relation.     If 
the  Vaflai  failed  in  his  Services,   or  in  per- 
forming  his  Fealty,  or  endeavoured  to  dif- 
unite  the  Bands  of  Duty  and  Conne£lion, 
by  wafting  or  transferring  the  Feud,  or,  in 
general,  did  any  thing  to  injure  the  Lord's 
Honour,  Perfon,  or  Eftate,  it  was  forfeited 
and  refumable.     If  the  Lord  proved  guilty 
of  Injuftice  or  Oppreflion,   his   Seigniory 
was  forfeited  by  the  fame  Law,   and  thc 
Tenant  was  to  transfer  his  Fealty  to  thc 
Lord  next  above  him,  or  to  the  Prince,  as 
the  fupreme  Guardian.     Thefe  Obligations 
were  expefted  from  all,  who  had  any  Part 
alligned  them,  tho'  it  were  by  the  Tenurc 
of  the  Plough  or  Husbandry,  in  promoting 
rhe  common  VVclfare. 

Such 
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Such  arc  the  Principlcs  and  the  Engage- 
ments of  this  Policy,  which  not  only  run 
thro'  all  that  intricate  Varicty  of  Feuds,  in 
Countries  where  it  Is  preferved  purcd, 
but  even  where  it  received  a  large  Tin£turc 
from  the  particular  Cuftoms  of  Nations, 
which  adopted  it.  It  is  not  material  to  in- 
quirc,  whether  the  Policy  was  received  in 
England  before  or  after  the  Conqueft.  The 
Difputes  between  the  Learncd  are  endlefs, 
Something  of  the  fame  Kind  is  admitted  to 
have  been  maintained  amongd  us  very  carly, 
cven  by  the  warmeft  Advocates  for  the 
Norman  Original  of  it  in  England.  Sit 
H,  Spelman  *,  in  bis  Treatife  of  Tenures, 
allows,  that  an  Oath  was  taken,  not  of 
Fealty  indeed,  but  to  defend  the  Lord  of 
the  Territory,  and  for  Lands,  as  it  werc, 
held  in  Socage,  but  not  by  Knights  Service. 
It  is  true  likewife,  that  therc  was  no  feudal 
Efcheat  j  yet  a  memorable  Law  of  Canute 
(who  caufed  the  Saxon  Laws  to  be  obfervcd 
ftrictly,  aftcrwards  called  Edward  the  Con- 
fejfors)  expreflcs  a  Punifhmcnt  rcfemblin^ 
it :  ^i  fugtet  a  domino  fuo  velßcio  pro 
timlditate  in  expeditione  navali  vel  ter* 

*  C.  21 — 23. 

E  3  reßri, 
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reßri,  perdat  omne  quod  juum  efl,  &  fuam 
ipfais  vitam  i  &  manus  mittat  dominus  ad 
terram,  quam  et  dederat  j  &  fi  terram 
hareditariam  habeat,  ipfa  in  manum  regis 
tranßat.  In  this  Cafe  the  Lands  holden 
of  any  Lord  are  to  revert  to  him ;  and  the 
Hercditary  Land,  or  Saxon  Bocland,  which, 
according  to  the  Antiquaries,  was  free  from 
Service  ör  Tenure,  is  diredcd  to  go  to  the 
King,  as  a  Regal  Forfciture,  Confequcntly, 
this  Penalty  of  forfeiting  Inheritances  fub- 
iifted  in  England  bcfore  the  Period  com- 
monjy  callcd  the  Conquefl: ;  refembles  the 
Feudal  Policy,  tho'  varying  in  fome  Cir- 
cumftances  ;  and,  cleär  of  Feudal  Notions, 
may  be  juftified  from  ailtient  Ufage,  upon 
the  general  Principles,  and  for  the  Security 
of  Government. 

Let  it  now  be  taken  for  granted,  that 
altho'  the  Kingdom  had  Traces  of  Fealty 
and  Forfeiture,  that  is,  of  a  Feudal  Policy, 
from  the  earlieft  Times,  yet  that  the  Law 
of  Feuds,  ftriäly  underftood,  was  not  re- 
ceived  tili  after  the  Conqueft  j  and  we  fhall 
not  find  the  Qiieftion  affecled  by  it,  other- 
wife  than  as  it  throws  new  Light  upon  the 
Argument,  and  affords  additional  Reafons 

peculiar 
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peculir-  to  itfelf  in  Support  of  it.  The 
two  Inquiries  to  be  madc  are,  Whether  the 
Law  of  Fcuds  was  received  with  any  Cir- 
cumftances  of  flavifh  Submiflion  5  and  whac 
Alterations  arofe  from  it  in  the  State  of 
Forfeitures. 

The  firft  of  thefc  Inquiries  may  be  re- 

,iblved  by  obferving,  that  the  Policy  was  not 

impofed,  but  came  in  by  free  and  National 

Confenr,  at  a  Parliamentary  Meeting  in  the 

Eighteenth  Year  of  the  Reign  of  William 

the  Firft.    The  Law,  caading  the  Reception 

of  this  Policy,  is  obferved,  by  a  iearned  and 

judicious  Writer  *,  to  be  penncd,  as  if  the 

King  were  merely  pallive,  the  more  clearly 

to  exprefs  the  Confent  of  the  Commune  Con- 

clUum  to  fo  confidcrable  an  Alteration  ;  for 

the  reft  of  the  Conqueror's  Laws  are  worded 

in  another  Manner,  and  feem  to  raention 

t\iQ  Commune  Conciliiim  only  in  reference  to 

that  Law.     But,   by  fcvcral   of  thefe,  the 

King  engagcs,  in  favour  of  the  Tcnants,  to 

make  no  unjufl:  Tallages  or  Exadions,  and 

to  demand  no  other  than  fuch  Services,  as 

are  purely  feudal,  and  for  the  Bcncfit  of  the 

Kingdom.     Thus  the  Policy  of  Tenures,  as 

*  VVr'ight  of  Tenures,  f.  64. 

E  4  adopted 
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adopted  in  England,  has  nothing  precarious 
or  illiberal.  Even  the  Villeins,  who  werc 
Bondmen  to  the  Saxons,  by  being  admitted 
to  Homage  and  Fealty,  received  Infranchife- 
nienr,  obtained  Freedom  of  their  Perfons, 
and  an  Ufe  of  occapying  their  Lands  j  and 
by  fucccflive  Statutes  were  advanced  to 
fomc  Account  in  the  State. 

As  to  the  Second  Inquiry,  concerning  the 
Alterations  introduced  into  the  State  of  For- 
fciturcs  by  the  Reception  of  the  ftrid  Feudal 
Policy,  it  is  remarkable,  that  in  the  Cafe  of 
High  Treafon  no  Innovation  was  madc. 
Indeed  the  Efcheats  of  Hereditary  Lands 
for  Petty-Treafon,  and  Fclony,  arofe  from 
that  Policy  ;  fo  that  where  Tenants  held 
immcdiately  of  the  King,  any  Devolutions 
for  thcfe  Crimes  were  properly  Efcheats ; 
but,  upon  Commifllon  of  High  Treafon, 
the  Lands  and  Tenements,  which  came  to 
him,  were  not  Efcheats,  but  Forfeitures 
given  to  him  by  the  Common  Law,  derived 
from  the  Saxon  Times,  not  depending  upon 
f  euds,  and  exaäly  agrecable  to  the  Law  of 
Canute  already  cited.  Thefe,  of  whatever 
kind,  feil  into  his  Hands,  without  any  rc- 
gard  to  the  Seigniory  of  mefne  Lords.    The 

original 
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original  Feudal  Law  *  fuppofes  no  Efcheat 
or  Forfeiture,  but  to  the  immediate  Lord, 
even  in  Crimes,  which  conccrn  the  Princa 
or  Proprietary.  In  the  Law  of  England  it 
is  otherwife ;  and  if  we  would  aflign  a 
feudal  Reafon  for  it,  as  well  as  Reifens 
drawn  from  general  Policy,  it  fcems  pro- 
bable, that  Lords,  being,  in  many  refpeds, 
anfwerable  for  the  Tcnants  Misbehaviour, 
were  confidered  as  having  failed  in  their  Duty 
to  the  Crown  (from  whom  the  Lands  both 
of  the  Lord  and  Tenant  were  fuppofed  to  bc 
4erived),  by  making  Choice  of  an  ill-in- 
clined  Feudatary ;  and  were  induced,  by  this 
Penalty,  to  obferve  a  more  than  ordinary 
Care,  in  the  Eleäion  of  Perfons  to  fo  great 
a  Truft.  The  famc  Reafon  had  Weight  in 
Cafes  of  Felony,  wherc  the  Land  fhould 
return  to  the  Lord,  and  he  might  remit  rhc 
Crime  or  Efcheat ;  yet  becaufe  a  Negled  is 
fuppofed,  on  his  Part,  in  ^he  Appointment 
of  a  Tenant,  the  Land,  and  a  Power  to  waftc 
it,  fhall  belong  to  the  King  a  Year  and  a 
Day,  in  Prejudice  of  the  Lord.  Among  the 
Saxons,  there  was  no  Efcheat  of  inheritable 
Land  in  Felony ;  and  Sir  H.  Spelman  f  thinks 
ih^Kentiß  G ave/kind  Mzxim,  of  theFather 


*  P'  W- 
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to  the  Bough,  and  the  Son  to  the  Plough, 
was  univerül  throughout  the  Kingdom.  But 
in  Matters  of  Treafon,  which  iU-ikc  at  the 
Foundation  of  Policy  and  Government,  even 
Gavelkind  Lands  are  forfeirable,  and  always 
were ;  which  is  derived  from  thofe  antient 
Lawgivers,  as  well  as  the  Privilege  in  Fe- 
lony. 

It  has  been  fhewn,  from  the  Nature  of 
the  Feudal  Policy,  that  the  greaü  Principle 
of  the  Law  of  England,  that  all  Lands 
bear  a  Reterence  to  the  King,  as  having  the 
Supremtim  T>ominium^  is  founded  on  the 
greateft  Wifdom,  and  a  true  Regard  to  the 
common  Safcty.  On  this  Account  it  is  faid, 
by  the  Feudal  Writers,  that  Fealty  could 
not  be  difpenfed  with ;  and  tho'  fworn  only 
to  the  Lord,  yct  its  Virtue  and  Effects  ope- 
rated,  to  the  Benefit  of  the  Whole.  Hence 
the  Obfervance  of  it  was  a  main  Article  of 
Inquiry  in  the  Lord's  Court.  For  the  fame 
Reafon,  thefe  Writers  lay  it  down,  that  the 
dired  Dominion  cannot  be  alienatcd  from 
the  politic  Capacity  of  the  King  j  that  Fee 
has  its  Name  from  Fealty ;  that  no  Covenant 
can  be  made  againft  performing  it ;  that  tho' 
the  Oath  be  fpared,  yet  the  Duty  is  virtually 

implied 
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implied  in  the  Acceptance  of  the  Fee  or  Feud  5 
and  that  theFaiiure  ir  this  Fealty  is  the  Lofs  of 
the  Land.  It  has  been  already  fuggcfted  too, 
that  a  Government  thus  depending  on  Fealty, 
änd  the  Negled  of  it  attended  with  fuch  a 
Punifhment,  was  the  earlieft  Confti'-ution  of 
England  i  and  the  good  Eifcds  anfing  from 
it  might  induce  our  Anccftors,  with  more 
Readinefs,  to  embrace  a  Foiicy,  which  pro- 
mifed  to  conyey  the  fame  liappy  EfFeds 
with  grcater  Certainty,  as  it  feemed  to  havc 
this  Advantage  over  the  antient  Form,  that 
it  cemented  all  Orders  of  Mcn  more  clofely, 
and  enforced  their  Connedion  more  mi- 
nutely  :  They  were  however  not  aware,  that 
it  wöuld  foon  be  made  a  Pretence  for  the 
Introdiidion  of  thofe  bürden fome  Servicesj, 
which  occafioncd  all  the  Uneafinefles  of 
fucceeding  Rcigns.  Sir  H.  Spelman  *,  in 
onc  Place,  exprefly  fays,  it  is  not  his  Opi- 
niön,  that  the  Conqueror  introduced  Feuds 
or  military  Services  in  a  general  ör  lefs  ftrid 
Senfe,  but  the  Law  of  Tenures  in  its  füll 
Extent,  and  thofe  Services,  which  were  the 
Grievances.  The  Nation  foon  feit  the 
Weight,  and  threw  it  ofF  in  the  Reign  of 
his  Son  Henry  the  Firft,  who,  in  his  Char- 

*  Tr.  of  Ten.  c.  28. 

ter. 
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ter,    mitigating  Wardfhip,   Marriagc,  and 
Reliqf,  took  away  the  evil  Cuftoms,  which 
had  becn  engrafted  upon  Tenures,  and  rc- 
duced  the  Policy  to  its  pure  State,  and  ori- 
ginal Intention.     Thcy  revived  again   by 
degrees,   and  wcre,   at  different  times,   li- 
mited and  reftrained  by  our  Kings,  being  in 
themfelves  not  at  all  eflential  to  this  Form 
of  Government,    but  deftrudivc  of  it,  in 
giving  it  the  Air  of  Slavery,  when  it  was 
fpunded  on  Principles  of  Liberty,  and  break* 
ing  the  Spirit  of  the  People  by  Oppreflion. 
The  Stat.  12  Car.  IL  c.  24.  has  fince  abo» 
Üfiied  even  the  military  Services ;   and  the 
Feud  or  Fee  is  much  varied  from  its  firft  In- 
ftitution  in  the  Courfe  of  Time  and  Law. 
It  may  then  be  objeded,  That  the  Principlc 
of  the  Law  of  England,  "  which  fuppofes 
"  all  Lands  derived  mediately  or  immediatc- 
**  ly  from  the  Crown,   is  no  more  than  a 
*'  Fidion  5  and  the  military  Services  being 
"  a^olilhed,  and  the  Crown- Lands  difperfed 
"  amongft  the  People,   the  Reafon  of  it 
"  ceafes." 

I.  As  to  its  being  a  Fidion,  it  is  very 
true,  the  Right  of  the  People  of  England 
to  their  Property  does  not  depend  upon,  nor 
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was  in  Faft  derived  from,  any  Royal  Grant; 
The  Rcception  of  the  Feudal  Policy,  in  this 
Nation,  exaflly  anfwcrs  thc  Definition  of  a 
*  Fiftion  5  which  is  fome  Suppofition  in 
Law,  for  a  good  Reafon,  againft  the  real 
Truth  of  a  Fad,  in  a  Matter  pofliblc  to 
have  been  aftually  performcd,  according  to 
that  Suppofition.  This  being  admitted,  Whaf 
follows?  It  will  be  urged,  "  That  Fidions 
"  of  Law  are  to  convey  Benefit,  not  Injury, 
"  to  the  Party  ufing  or  adopting  them  5  and 
**  that  this  is  a  prepoftcrous  Fidion,  which 
**  tends  to  the  Ruin  of  Families,  by  putting 
**  their  Eftates,  for  the  Fault  of  one  An- 
"  ccftor,  into  the  Power  of  the  Crown." 
It  has  been  (hewn,  that  the  Forfeiture  of 
Lands  for  Treafon  was  known  in  England 
before  the  Introdudion  of  this  Policy  (what 
cver  might  be  the  Cafe  in  refped  of  other 
Crimes) ;  and,  even  aftcr,  was  never  modelled 
upon  the  Rules  of  it.  ßut  not  to  dccline 
arguing  the  Matter  upon  ftrid  Feudal  No- 
tions, it  will  be  necelTary  to  try  this  Fidion, 
as  it  concerns  Inheritances,  by  Maxims,  which 
are  in  Law  the  Boundary  of  fuch  Fidions. 
Does  it  prejudice  the  Right  of  Strangers  > 
That  cannot  be  faid.     Such  Right  is  faved, 

*  Calv.  Lex  Jurid. 

both 
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botli  by  the  Intention  of  the  Common  Law, 
^nd  the  exprefs  Words  of  Statutes.     And 
as  to  the  Intereft  of  the  Heir,    it  is  derived 
from  that  of  the  Anceftor,  and  intimately 
conncdcd  vvith  it.     Is  this  f  idion  ftrained 
to  a  collatcral  Purpofe,  wiiich  docs  not  na- 
turally  flow  from  it  ?   Neither  can  that  be 
faid.     For  it  is  the  vcry  Point  and  Confe- 
quence  of  the  Fidion,  that,   when  the  Te- 
nant  hath  brokc  through  his  Engagements, 
the  Land  fhould  return  to  him,  of  whom 
it  is  originally  holden.    In  every  Law,  which 
has  the  pubüc  Advantage  for  its  Objeft,  it 
may  happcn,  that  private  Interefts  (liall  in- 
terfcre  and  fufFer.    Yet,  if  it  be  a  SufFering, 
becaufe  of  a  juft  and  necefFary  Sandtion,  it 
muft  not  be  confidcrcd  as  an  Injuryj    the 
End  of  that  Sandion  being  to  heal  the  Pra- 
vity,  and  deter  from  the  Imitation,  of  bad 
Condud.     And  thus  the  Feudal  Policy,  a 
Fidion,  bringing  Forfeiture  along  with  Vi, 
may  be  confidered  as  conveying  Benefit  to 
the  Nation,  and  thofc  who  adopted  it. 

2.  It  is  a  Maxim  in  Law,  That  Fidions 
are  not  to  maintaincd  beyond  the  Reafon, 
which  gave  Rife  to  them.  And  it  may  be 
faid,  "  That  the  Abolition  of  Tenures  by 

"  Knights 
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"  Knights  Service,  and  the  Fruits  of  them, 
"  has  deftroyed  the  Reafon  of  this  Prin- 
"  ciple."     But  has  not  the  Stat.  1 2  Car.  II. 
declared  all  the  Ground  of  England  to  be 
held  in  Common  Socagc  ?  And  is  not  Fealty 
due  for  Socage  Lands  ?  And  is  it  not  agree- 
able  to  the  Ends  and  Weifare  of  Govern- 
ment, that  it  fhould  be  due  ?    What  werc 
the  Aids  formerly  granted  and  aflefled  in 
Parliament,  for  the  Support  of  the  King's 
Wars  ?    Or,  What  is  the  Land-Tax,    now 
annually  raifed  for  the  current  Service,  but 
of  Feudal  Original  ?  A  Kind  of  gcneral  Efcu- 
age,  or  Commutation  for  Service,  accord- 
ing  to  the  Provifions  of  Magna  Charta  ?  Is 
then  the  Policy,  or  the  Reafon  of  it,  ceafed  ? 
What  is  this  but  a  Regard  to  the  Defencc, 
Security,  and  Honour,   of  the  Realm  ?    It 
was  thought  in  the  Feudal  Law,  that  a  Man, 
who  had  once  violated  the  facred  Relation 
he  engaged  in  for  the  public  Benefit,  ought 
to  be  excluded  from  it.     Does  the  Reafon 
fubfiil  no   longer  ?    The   Strength  of  the 
Kingdom  is  in  the  Landed  Intercft.     Every 
Man,  who  fhares  in  it,  has  Influence  over 
his  Tenants  and  Followers,  and,  in  a  grcatcr 
or  a  lefs  Proportion,    may  prove  an  ufcful 
Friend,  or  a  dangerous  Enemy.     If  he  has 

malignant 


64         Confiderations  m  the 

malignant  Difpofitions  to  thc  Laws  and  Go- 
vernment working  in  his  own  Mind,  it  is 
probable  they  will  not  dop  thcre,  but  hc 
will  communicate  and  infufc  the  Poifon  into 
cthcrs,  tili  his  Schcmes  are  maturc  for  Aftion, 
and  break  forth  to  the  Terror,  if  not  to  thc 
Ruin,  of  his  Country. 

Thefe  are  the  Principics  of  thc  Feudal 
Policy,  as  far  as  it  may  be  necefiary  for  us  to 
confider  them  with  a  View  to  the  prefcnt 
CJueftion.  They  are  Principles  of  Freedom, 
of  Juftice,  and  Safety  :  the  Englijh  Confti- 
tution  is  formed  upon  them.  Their  Reafon 
will  fubM,  as  long  as  the  Frame  of  it  ßiall 
Hand  >  and,  being  maintain'd  in  Purity  and 
VigOLir,  will  prefervc  it  from  the  ufual  Mor- 
taliry  of  Governmcnts. 

Let  not  then  the  Materials  of  this  noble 
Fabric,  dcfigned  by  the  Wifdom,  and  ered- 
ed,  at  infinite  Hazard,  by  theValour,  of  our 
Anccftors,  become  the  Objcd  of  Averfion 
and  Hatred,  or  bc  held  in  Dilhonour  and 
Contempt.  Formcrly,  thc  Evidences  of  our 
Conllitution  were  perverted,  to  fupport  thc 
Maxims  of  Slavery ;  they  were  abufcd,  to 
varnilh  over  the  Purpofes  of  Licentioufnefs. 

Happy 
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Happy  it  is  for  us,  that  we  live,  whcn  the 
Maxims  of  the  oiie  arc  expofed,  the  Pur- 
pofes  of  the  other  difclaimcd.  Andy  whilfl: 
thofe  Evidences  are  not  deftroyed,  Conclu- 
fions,  juftly  deduced  from  them,  will  pre- 
vail  to  latefl:  Times,  againft  the  Artifice  of 
falfe  Reafoning,  the  EfForts  of  vain  Ambi- 
tion, and  the  Corruptions  of  a  carelcfs 
Pofterity. 

This  Policy  has  been  rcceived,  and  fub- 

fifts,  in  almoft  all  Countrics  of  Europe,  tho* 

differcntly  modcllcd  and  difguifed  5  in  fome 

fo  deformcd,  as  to  be  abufed  to  Purpofcs  of 

the  hardefl:  Oppreflion.     The  Conftitution 

of  Germany  is  free.  What  is  the  Ban  of  the 

Empire,  but  a  Procefs  of  Forfeiturc,  ifiücd 

by  the  Emperor  againft  Princes,  who,  brcak- 

ing  the  fundamental  Laws,  arc  deprived  by 

the  judgmcnt  of  the  States,  both  they  and 

their  Pofteriry  ?  Matthuu,  Scrvant  to  Henry 

IV.  of  France^    and  the  Hiftorian   of  his 

Dcath,  fays,  that  he  once  askcd  an  Avoyer, 

orfupreme  Magiftrate,  in  S''juitz,erland^  how 

the  Crime  of  Trcafon  came  to  be  fo  rare 

amongft  them  ?    "  Bccaufe,    anfwered  the 

"  other,    we  punifh  Traitors  with  the  ut- 

"  moft  Rigoiir,    and  exterminate  thcir  Fa- 

F  "  milics." 
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*'  miücs."   In //<?/Äz;^</,  the  Penalty  of  Coli- 
lilcation  was  infliäed  anticntly,  by  Judg- 
ment  of  Law,  for  certain  Offences.     An 
cxcellcnt  Writer  fpokc  in  Terms  too  gene- 
ral  and  inaccurarc,  when  he  fa-id*,  "  in  that 
"  Province  it  was  redccmable  for  an  hündred 
'*  Guilders."   For  tho'  it  be  true,  that  by  fpe- 
cial  Grants  öf  fbme  of  thc  old  Counts  of 
Holland  to  certain  Families  and  Eftatesthere, 
this    Privilege   of   Rcdeeming    Forfeitures 
prcvaiied  5   yct  the  municipal  Law  of  the 
Country  was  othcrwifc  at  that  lime  (not- 
withftanding  it  has  fmce  received  an  Altera- 
tion).    This  is  not  only  the  Cafe  in  the  fe- 
parate  Adminiftration  of  many  of  the  Pro- 
vinccs;  bat  we  are  rold,  by  thofe  who  treat 
of  the  Conftitution  of  the  Low  Cotmtries^ 
That  thc  Council  of  State  condemns  any 
Officer,,  who  abufcs  a  public  Traft  in  thc 
FUianccs,  the  x\rmies,  the  Ncgotiations,  or 
|uflice  öf  the  Republic,  to  the  hcavicft  Pe- 
naltics,  by  Fine,  fuitcd  to  the  Crime,  thc 
Exigcncy,  and  Example.     And  it  is  much 
the  famc  Thing  to  the  Children  of  a  Cri- 
minal,  whether  thc  Fortune  of  the  Family,  is 
takca  from   them  by  Judgment  of  cntirc 

*  Eurnet\  Hift.  of  hisownTimesj  ad  Vol.  p.  522. 
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/Torfeirure,  or  by  a  difcretionary  Sentence 
condcmning  to  a  fevcrc  Finc,.  which  may 
cqual  or  exceed  the  Value  of  it.  This  Dif- 
fcrcnce  betwcen  theni  is  obfcrvable,  that  ia 
Crimcs,  wherc  the  Foifeiture  is  to  be  li- 
mited by  tlie  varying  Difcretion  of  the 
Judges,  a  Man  may  flatter  himfelf,  before 
he  contrads  the  Guilt,  with  fome  fpecious 
and  tempting  Arguments  (which  we  are 
dextrous  enough  to  invent,  when  we  wifh 
to  impofe  upon  ourfelvcs),  that  the  Gonfc- 
quences  of  this  Kind  may  be  lefs  fevere  than 
the  Event  provcs  them.  But  in  Crimes,  to 
which  it  is  annexcd,  as  an  eftablifhcd  Punifh- 
ment,  thcre  is  no  room  for  fach  Arguments  5 
and  he  may  read  the  certain  Confequences 
in  that  Law,  which,  as  it  is  the  inflexible 
Judge,  fo  it  ought  to  be  the  invariable  Mea- 
füre,  of  his  Actions. 

Thus  we  may  reafon  from  the  Pradice  of 
free  States.  Yct  one  might  frame  a  plaufible 
Objedion  here:  "  To  what  End  ferves  a 
"  mixed  Government,  if  fuch  Severities  are 
"  expcdient  to  fupport  it  ?  In  populär  Go- 
**  vernments,  they  may  be  expedient  to  de- 
"  ter  private  Men  from  confpiring  to  fct  up 
*J  Tyrannyj  in  King.doms,  a  Democracy. 
F  2  "  Schemes 
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"  Schcm.cs  of  Civil  Policy,  whicli  are  found- 
"  ed  on  Extremes,  muft  be  maiiitained  by 
^'  them."  This  is  fo  far  from  being  rightly 
argued,  that  a  mixed  Government  unitcs  and 
confirms  the  Rcaions,  whicli  make  fuch  Se- 
ycritics  expcdicnt,  both  under  populär  and 
monarchical  Governmcnts.  Where  Things 
are  exaäly  balanccd,  the  ftronger  Defence  is 
neceffary  to  protcd:  the  leveral  E (tat es,  thac 
no  one  may  break  in  upon  the  Privileges 
allowcd  to  any  other.  And,  as  the  Law  of 
England  is  framed  with  a  finguiar  Felicity, 
the  Defccl  common  to  Repubiics,  a  Want 
of  Power  to  pardon,  or,  at  leaft,  the  Diffi- 
culty  of  procuring  Pardon,  is  fupplied,  which 
guards  againft  a  rigorous  Severity ;  and  the 
Opprelllon  in  State  Crimes,  common  to  Mo- 
narchics,  is  prevented  by  the  wcll-tcmpered 
Courfe  of  Proceeding,  which  guards  againft 
a  dangerous  Injufiice.  Of  thefe  Paiticulars 
fomcthing  fhall  be  faid  hercafter. 

It  will  be  proper  to  examine,  in  this  Place, 
what  Eftates,  and  what  Rights  of  Property, 
wcrc  forfcirablc  by  the  Feudal  Law  j  and, 
in  comparing  the  Notions  of  the  Law  of 
England  with  ir,  this  Matter  will  receivc 
the  cicareft  Illuilration. 

I.All 
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1.  All  Goods  and  perfonal  Things,  as 
Money,  crc  bcing  a  Man's  own,  and  ap- 
plicable to  any  Purpofes  he  pleafcs,  have 
bcen  efteemed  a  proper  Subjed  of  Forfcirure. 
They  were  taken  to  be  the  Produce  of  the 
Fcud,  belonging  to  it;  and  were  forfeitab  e, 
either  in  Whole  or  in  Part,  for  Offences  of 
inferior  Moment. 

2.  Feuds,  or  Eftates  in  Land,  whcthcr 
for  Years,  for  Life,  or  dcfcendible.  r.  In 
Crimes  that  concerned  the  Lord  or  Feud, 
whether  the  Feud  was  novtim,  vel  antiqmnn^ 
that  is,  firfl:  granted  to  the  OfFender,  or  de- 
rived  from  an  Anceftor,  it  was  opcn  to  the 
Lord.  2.  In  Crimes,  that  concerned  othcrs, 
if  the  Feud  were  antient,  it  wcnt  to  the 
next  Branch  of  the  Family;  if  ncw,  it  was 
open  to  the  Lord,  becaufe  Feuds,  in  the  firfl: 
Inflance,  unlefs  it  were  exprcdy  provided 
otherwife,  could  only  defcend,  without  in- 
clining  to  a  Collateral.  In  both  Cafes,  the 
immcdiate  Heirs  of  the  Criminal  were  ex- 
cluded.  In  this  laft  Species  of  Criir.cs,  the 
antient  Feud  went  to  the  next  Collateral  Re- 
lation, tho'  the  Confcnt  of  the  Lord,  as 
well  as  his,  was  necedary  to  the  ordinary 

F  3  Sur- 
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Surrender  or  Alienation  of  it.  In  the  for- 
mer, it  returned  to  the  Lord,  tho'  the  Con- 
fcnt  of  the  Collateral,  as  well  as  of  the 
Lord,  was  neccflary  to  the  Tarne  Endsj  fo 
that  the  Power  of  conveying  an  antient  Feud 
from  a  Man's  Heirs,  exccpt  by  Crime,  was 
not  abfolute  in  him,  without  the  Confent  of 
both  thefc.  And  yet,  in  one  Kind  of  Of- 
fences,  there  is  a  Devolution  to  the  Colla- 
teral,  without  the  Intervention  of  the  Lord  ; 
and,  in  the  otherKind,  there  is  a  Devolution 
to  the  Lord,  without  the  Intervention  of  the 
CoIIateral.  This  Corruption  of  Blood,  by 
wbich  a  Man  cannot  havc  an  Heir,  intro- 
duced  a  very  important  Confequencc  into 
Feudal  Defcents,  That  where-ever  it  became 
neceüary  for  one,  who  would  make  Title  to 
another,  to  dcrive  the  Eftate  through  an 
attaintcd  Perfon,  except  where  the  Perfon 
claiming  was  particularly  defcribed  in  the 
Inveftiture,  the  Artainder  was  a  Bar  to  bis 
Title  j  as  in  the  Cafe  of  a  Grandchild  claim- 
ing an  Eftate,  in  Fee,  from  the  Grandfithcr, 
the  Son  having  committed  Treafon,  and  dy- 
ing,  in  the  Life  of  the  Grandfather.  Somc 
Feudifts  have  not  been  willing  to  allow  this 
Cafe,    on  account  of  its  Hardfhip:    And 

Craigy 
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Craig  *,  a  very  ablc  and  elegant  \Vritcr  on 
the  Law  of  fcuds,  is  difpleafcd  witli  die 
Judgment  in  Scotland,  which  dctcrmined 
thcQiieftioi)  in  that  Country.  Hc  intimarcs, 
that  this  may  fcem  dränge,  the  Son  havin^g 
never  been  in  PofleHlon,  nor  being  capable 
of  it.  And  it  muft  be  admitted,  there  is  a 
feeming  Hardfhip :  Yet,  becaufe  of  tbe  Rule 
of  Evidence  in  Dcfcents,  by  which  the  Son 
muft  neceflarily  be  namcd  in  conveying  the 
Dcfccnt,  tlie  Grandchild  is  cxcluded.  The 
fame  Reafon  governs  the  Cafe  of  an  Eftate 
dcfcending  from  the  Uncle  to  tlie  Nephew, 
if  the  Blood  of  the  Nephew'-s  Fat  her  (thro' 
whom  the  Eftate  muft  be  derived  from  the 
Uncle)  be  corrupted.  But  he  gocs  further, 
and  fays,  That  allowing  this  muft  be  fo  up- 
on  legal  Notions,  yet,  at  Icaft,  the  Eftate 
might  havc  gone  over  to  the  ncxt  Coilater.  l 
Branch,  inftead  of  efcheating  to  the  Crown 
(of  whom  it  feems,  in  the  Cafe  he  ftates, 
to  have  been  immediatcly  held)  ftnce  it 
would  not  be  neceflary  for  the  Collateral  to 
convey  thro'  the  Criminal.  He  mi^ht  trace 
his  Dcfcent  from  the  laft  common  Anceftor, 
who  was  an  innocent  Man,  and  a  good  Sub- 

*  De  Jur.  F.  /.  3.  Tit.  6.  §.  ir. 

f  4  jca. 


72         Confiderations  07i  the 

jecl,  without  the  leaft  Notice  taken,  in 
making  out  the  Line  of  Defcent,  either  of 
the  Attainted  or  hisPofterity,  any  more  than 
if  that  Branch  of  the  Family  had  never  been 
a  Part  of  it. 

If  this  Reafoning  be  thonght  materlal,  it 
inay  be  faid  in  Anfwer,  i.  By  way  of  gc- 
neral  Foundation,  that  it  is  a  Principle  in 
all  States,  wherc  a  Man  is  neither  a  Subjed 
by  Birth  or  exprefs  Compad,  or  has  volun- 
tarily  renounccd  the  mutual  Obligations,  to 
confidcr  him  as  not  within  their  Obcdience, 
or  evcn  Notice.  But  where  he  has  forfeited 
bis  Civil  Rights  by  Crime,  he  is  rcgarded  as 
Hill  fubjed  to  their  Power;  and,  in  every 
rcfped,  within  the  ftrid  Confidcration  of 
the  Law.  2.  That  the  antient  Common 
Law  of  England  clcarly  proceeds  upon  this 
Principle.  VVhcre  a  Man  was  not  capable 
of  Civil  Rights  by  Nature,  as  an  Alien 
born,  and  never  nat;uralized,bcing  unknown 
to  the  Law,  he  was  cxcluded  from  inherit- 
ing;  and  the  next  of  Kin  within  the  Alle- 
<^iance,  who  did  not  claim  under  him,  was 
admitted  j  or,  where  he  had  incurred  Civil 
Dilabilities  by  his  own  voluntary  Ad,  not 
^riminal,  as  one  who  entered  into  Religion, 
,  or 
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or  abjured  the  Realm,  hc  was  takcn  to  have 
undergone  a  civil  Dcath,  and  the  next  in 
Courfe  of  Dcfcent  cntered.  But  whcrc  he 
is  attainted  of  Treafon  or  Fclony,  the  Law 
will  not  pafs  him  over,  and  marks  him  out 
in  rei  exemplum  &  infamiam.  Hence  it  is, 
that  tho'  he  was  never  in  PolTcflion,  nor 
thofe  who  Claim  under  him  more  capablc  of 
inheriting  than  he,  by  rcafon  of  the  confe- 
.quential  Difability  arifing  from  the  Attainder 
of  the  Anceftor,  yet  the  Eftate  will  be  in- 
terrnpted  in  its  Courfe  to  the  Collateral, 
and  efcheat.  For  it  is  dctermined  in  all  the 
Law-Books,  and  allowed  by  the  learned 
Writer  himfelf,  without  Objcclion,  or  Hefi- 
tation,  that  if  the  Father  of  Two  Sons,  of 
whom  the  eldefl  is  attainted,  die  feifcd  of 
an  Eftate  in  Fee,  and  both  furvive  him,  the 
younger  Brother  will  not  be  Heir  to  the  Fa- 
ther, becaufe  the  eldcft  cannot  be  pafled 
over.  This  Cafe  would  be  the  fame,  fup- 
pofing  the  attainted  Brother  dead  at  the  time 
of  the  Father's  Deceafe,  if  he  left  Childrcn, 
fmce  thcir  Right  of  Reprefcntation,  which 
muft  corrcfpond  to  the  Circumftanccs  of 
him  who  is  rcprefented,  would  operate 
fo  far  as  to  impede  the  Defcent.  And  the 
Cafe  being  put  in  this  Männer,   as  of  the 

attainted 


j  ^         oomiaerations  on  the 

attainted  Son  dead  bcfore  the  Father,  and 
leaving  Childrcn,  it  comcs  exactly  to  tlic 
Cafe  *  ob;eäed  to  by  Cra'ig,  of  the  Grand- 
child  difablcd  from  inheriting  the  Eftate  of 
the  Grandfather,  by  the  intermediate  At- 
tainder of  the  Son  5  in  which  Cafe  he  thinks, 
tho'  the  Grandchild  cannot,  yct  theColla- 
teral  (that  is,  in  the  Cafe  hcre  put,  the 
younger  Brother)  might  inherit,  confiftently 
with  the  Rule  of  Evidence  in  Defcents.  It 
is  difficalt  therefore  to  account,  how  this 
grcat  Writer  came  to  allow  an  Efcheat,  to 
thePrejudice  of  the  younger  Brother,  in  cafc 
the  attainted  eider  furvived  the  Father;  and 
to  complain  of  its  Hardfhip,  in  cafe  he  died 
bcfore  the  Father,  and  left  Pofterity  behind 
kirn.  The  Pollcrity  of  the  Attainted  cer- 
tainly  do  not  ftand  in  fo  fair  a  Light  as  the 
younger  Brother,  the  immediate  Defcendant 
of  an  innocent  Father,  and  who,  in  couvey- 
ing  the  Defcent,  might  ciaim  immediately 
from  him.  This  great  Writer  fhould  have 
denied  the  Equity  of  both  Cafes,  when  hc 
thought  proper  to  deny  one.  Bat  the  Truth 
is,  they  ought  both  to  be  allowed,  as  faii- 
ing  under  the  famc  Rule  of  Rcafon  and  Po- 

*  P.  71. 
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licy,  as  well  as  Law.  3.  One  majM'enturc 
to  fay,  it  is  more  probably  bcneficial  to  the 
inimediate  Heirs,  on  whom  the  Hardfhip  is 
thought  principally  to  lic,  that  the  Eftate 
fhould  fall  into  the  King's  Hand,  than  to  the 
collateral  Branchj  becaufe,  in  this  latter 
Courfe,  there  can  bc  littlc  Hope  of  Reftitu- 
tion,  and  it  might  expofe  Famiiies  to  endlefs 
Jealoufy  and  Difunion.  The  King  reccives 
more  Advantage  froni  Acts  of  Mercy,  than 
from  the  Coming  in  of  Forfeiturcs  :  and  it 
is  moft  agreeable  to  Rcafon  and  Policy,  that 
the  Dirpoficion  of  them  fhould  belong  to 
him,  who  is  in  Law  confidered  as  the  Foun- 
tain  of  Juftice,  and  Guardian  of  the  public 
Safety.  This  Confideration  might  be  onc 
Inducement,  amongft  others,  to  that.  Peti 
tion  of  the  Commons,  21  Ed\ju.  III*.  in 
which  they  pray  the  King,  not  to  alienatc 
his  Franchifes.  At  Common  Law,  manv 
Lords  had,  by  Special  Grant,  or  in  Right  of 
their  Counties  Palatine,  Royal  Efcheats  of 
the  Lands  held  within  their  Franchifes,  of 
Perfons  attaintcd.  Hence  it  became  their  In- 
tereft,  from  a  Defire  of  enlarging  their  Pof- 
fellions,  to  purfue  OfFcnders  with  an  unbc- 
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Coming  Violencej    and  the  Lcnity  of  thc 
Crown  was  prccluded  by  their  private  Right. 

3.  Titles,  Dignities,  and  Honours  wcre 
forfeited,  as  foUowing  tlie  Realbn  of  Lands, 
being  originally  derived  out  of  them,  or  an- 
nexcd  to  them  by  Tenure. 

4.  The  Lofs  of  Dowcr,  by  the  fame  Law, 
arifes  from  cvery  Circumftance  which  de- 
ftroys  the  Right  of  the  Heir,  except  it  be 
any  Ad  done  by  the  Heir  himfelf.  A  Wo- 
man  was  to  be  cndowed  of  the  Lands, 
whereof  the  Husband  ftood  feifed  at  his 
Dcath.  She  had  an  Evidion,  to  turn  the 
AUcnce  out  of  Foficnion,  in  cafe  of  any 
Alicnation  made,  not  completcd  regularly 
by  Livcry  and  Seifui :  but  whcn  the  Crime 
of  thc  Husband,  or  Lord,  occafioned  For- 
feiture,  the  one  taking  place  before  the 
Death  of  tlie  Husband,  to  deftroy  his  Seifin ; 
the  othcr  perhaps,  after  his  Death,  and  be- 
töre Allignment  of  Dower  made  to  lier ; 
the  Right  of  the  Heir  being,  in  either  Cafe, 
deüroycd,  her  own,  tho'  generally  favoured 
moft  highly,  fubfificd  no  longcr. 

The 
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The  Law  of  England,  which  is  com- 
pounded  out  of  many  SyfteQis  of  Law  and 
Cuftom,  agrecs,  in  fome  refpeds,  with  the 
Law  of  Feuds  5  in  others,  iias  a  manifeO: 
Advantage  over  it. 

All  Forfeitures  for  High  Treafon  bdong 
to  the  King :  and  by  the  Ufe  made  of  this 
Preroo'ative,  it  fhould  feem,  that  he  is  in- 
trufted  with  it  for  the  Purpofe  of  Reftitu- 
tution  to  the  Traitor's  Family,  as  it  may  ap- 
pear  right  from  Circumftances ;  to  reward 
the  Merit  of  thofe,  who  have  been  faithful 
to  himlelf  and  the  Commonwealth;  or  to 
be  applied  to  public  Services,  as  either  his 
own  VVifdom  iliall  dirccl,  or  the  Parliament 
advife. 

T.  As  to  the  Forfeiture  of  Goods,  and 
Things  perfona],  which  the  Party  has  or  is 
intitled  to  in  his  own  Righr,  thefe,  being 
intirely  in  a  Man's  own  Power,  or  defcend- 
ing  to  Executors,  and  not  his  Heirs,  very 
properly  foUow  the  Convittion.  Bcfore 
Sentence,  he  may  apply  thcm  to  tlie  Pay- 
ment  of  Debts,  to  the  Subiiftence  of  him- 
feif  and  Family,  and  is  preventcd  only  from 
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a  fraudulciit  Sale   to   difappoint  the  For- 
feiture. 

2.  As  to  the  Forfciture  of  Lands  *,  by 
the  Common  Law,  all  Lands  of  Inheritancc, 
which  the  OfFendcr  had  in  his  own  Righr, 
and  all  Rights  of  Entry  to  Lands,  in  the 
Hands  of  a  Wrong-docr,  came  to  the  King, 
by  Attainder  of  High  Treafon.  The  In- 
hcritance  of  Things  not  holden,  as  Rent- 
charges,  &c,  is  alfo  forfcited.  But  if  a 
Perfon  committing  Treafon  hath,  at  the 
time  of  committing  ir,  only  a  bare  Right 
of  A£tion  to  Lands,  or  a  Right  to  reverfe  a 
Judgment  againft  him  by  Writ  of  Error  j 
this  Right,  neither  at  Common  Law,  nor 
by  the  Statute  33  //.  VIII.  is  given  to  the 
King ;  becaufe  of  the  Danger  in  unfetthng 
l^oflcilions,  and  the  Poflibiliry  of  Prejudice 
to  Strangers.  In  like  manner,  no  Right  of 
Entry  to  Lands,  of  which  there  is  a  Tenant 
by  Feoffment,  or  other  Title,  no  Ufe,  (except 
only  Lands  conveycd  fraudulcnrly  to  avoid 
the  Forfciture)  nor  Condition  of  Pv.c  entry, 
wcre  liable  to  be  forfcited  previoufly  to  that 
Statute  5   neither  could  Lands  in  Tai),  after 

*  IUU\  n  P.  c.  V  I.  c.  1-r^. 
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the  Statute  JVeftm.  2.  de  T)onis,  exccpt  for 
the  Life  of  Tenant  in  Tail,  tili  16  H.  VIII. 

Before  the  Statute  de  l^onis^  EftatesTail, 
bcing  only  Fce-fimplcs  conditional,  were  ex- 
pofed  to  Forfeiture  like  Eftatcs  abfolutc.  By 
the  Words  of  that  Statute,  quod  i-ohmtas 
donator'is  obferz'etur,  6cc.  a  Pcrpctuity  was 
made,  and  the  Donce  reftraincd  to  alienate 
or  forfeit.     In  a  fhort  time  it  appcared,  how 
much  thefe   Perpctuities   were  againft  the 
Rcafon  of  the  Common  Law,  and  the  truc 
PpHcy  of  the  Kingdom.      But   the    greac 
Men  not  being  eafily  induced  to  make  an 
Alteration  in  Parliamcnt,  thejudgcs  found 
a  Way  of  cutting  off  an  Entaii  by  a  Com- 
mon Recovery,   which  was  a  Cafe  held  to 
be  out  of  that  Law.    Anothcr  Wound  given 
to  thefe  Perpctuities,  was,  by  the  Statute 
4  //.  VIT.  which  made  a  Eine  with  Procla- 
mations  to  be  a  Bar  to  the  Ißlie  in  TaiJ,  and 
fo  repealed  that  Claufe  of  the  Statute  de 
^on.  quod  fiiiis  tpfo  jure  fit  malus.    W'hen 
it  was  in  the  Power  of  Tenant  in  Tail  to 
alienate,  there  could  not  be  the  leaft  Colour 
or  Pretencc,  why  his  Eftate,  over  which  he 
was  become  Maftcr,  ihould  not  bcconie  for- 
feitable  5  for  it  was  ander  rhe  Notion  of  his 
2  bcini:: 
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being  without  Power  to  älienate,  that  Eftates 
Tail  wcrc,  at  iirft,  privileged  :  but  the  fre- 
quent  Artaindcrs,  during  the  Difputes  bc- 
tween  the  Houfes  of  Tork  and  Lancaßer, 
made  Parliaments  cautious  of  creating  ncw 
Forfcitures.  However,  after  the  complete 
Union  of  the  Houfes  in  Henry  VIII.  by 
Conftrudion  of  the  Statute  26  H.  VIII.  c. 
13.  Eftates  Tail  were  made  liable  in  Cafes 
of  Trcafon,  where  the  Party  was  attaintcd 
by  Confclllon,  Verdid,  or  Outlawry  * ;  and, 
by  the  Statute  33  //.  VIII.  upon  any  manner 
of  Attainder. 

Therc  is  no  Occafion  to  ftate  all  the 
Cafes,  cither  extending  Forfcitures,  or  limit- 
ing  them  under  the  comprehcniive  Words  of 
the  Statutes  of  H.  Vill.  It  fuffices,  that  the 
Principle,  on  which  they  ftand,  is  uniform, 
and  agrccable  to  Juftice  ;  njiz.  that  the  Of- 
fender's  Rights  and  Interefts  fhall  be  for- 
feitcd,  to  the  Prcjudice  of  himfelf  and  his 
Hcirs,  to  whom  the  Common  Law  intends 
110  Favour,  and  wiiom  the  Statute  exprefly 
cxcludcs  from  any  Benefit  of  tlie  Saving 
Claufc  j   but  that  the  grcatcft  Tcndcrncis 


*   ?  Co  Do-^lie'i  Cdfc. 
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fhould  be  ufed  in  preferving  the  Rights  of 
Creditors  and  Strangers  in  Bloöd.  Indced, 
in  refpecl  of  Lands,  Forfciture  has  a  Relation 
to  the  Time  of  committing  the  OfFence,  ib 
as  to  avoid  all  fubfequent  Charges  and  Ali- 
enationsj  which  may  be  the  Caufe  of  Hard- 
fhip  toPerfons,  who  have  been  unwarily  en- 
gaged  with  the  OfFender;  bur,  in  Laws  of 
public  Juftice,  it  is  impollible  to  provide  for 
every  Cafe  of  private  CompafTion  :  and  the 
Cruelty  and  Reproach  mu(t  lic  on  the  Part, 
not  of  the  Law,  but  of  the  Criminal  5  who, 
confcious  that  his  OfFence  might  foon  be 
laid  open,  had  the  Inhumanity  to  involve 
others  in  the  Confcquences  of  that  Iniquity, 
which  proves  fatal  to  himfelf. 

There  remains  a  material  Difference  to 
bc  noted,  betwecn  the  Cafe  of  a  Feetail  and 
a  Fee-fimple*;  which  is,  that,  notwith- 
ftandins;  the  Forfeiture  of  Lands  entailed  bv 
an  Attainder,  yet  the  Blood  of  the  attainted 
Perfon  is  not  corrupted,  fo  as,  by  any  con- 
fequential  Difability,  to  afFecl  the  lilue  in 
Tail.  Therefore,  if  the  Son  of  the  Doi>ce 
in  Tail  be  attainted  of  Treafon,  during  the 

*  3  Co.  Dowtie's  Cafe. 
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Life  of  the  Father,  and  die,  having  IffuCp 
and  then  the  Father  dies,   the  Eftate  Ihall 
defccnd  to  the  Grandchild,  notwithftanding 
the  Attainder  :    but  it  is  otherwife  in  the 
Cafe  of  a  Fee-fimple,  as  has  been  (hewn  ia 
fpeaking  of  the  Feudal  Law.    The  Reafon  is 
obvious  5  becaufe  the  Iflue  inTail  claims/^r 
formam  doni ;  that  is,  he  is  as  much  within 
the  View  and  Intention  of  the  Gift  or  Settle- 
nient,  and  as  perfonally  and  precifely  de- 
fcribed  in  it,  as  his  Anceftor.    But  this  is  not 
all.     The  Forfeiture  of  Eftates  Taii  came 
in  by  the  Conftrudion  of  the  Statute  of  the 
28th  of  Henry  VIIL     The  Judges  refolved, 
that  the  general  Words  of  thofe  Statutes 
comprehended  thefe  Eftates.    But  then  fuch 
Laws  being  of  a  penal  Kind,  tho'  they  arc 
to  be  confti'ued  fo  as  to  attain  their  füll  Ef- 
fect,  yet  they  are  to  be  conftrued  ftridly; 
and,  however  they  might  extend  to  make 
Eftates  Tail  liable  to  Forfeiture,  where  they 
are  adually  in  the  Offendcr's  FoftTellion,  and 
confequently  in  his  Power  to  alicnate,  they 
could,  by  no  Rulcs  of  Conftrudion,  be  ex- 
.  tended  to  bring  confequential  Difabilities  on 
the  Heir,  where  the  Eftates  have  not  been 
in  the  Offendcr's  Poirellion.    The  Forfeiture 
of  Fee-fimplcs  is  by  Cuftom  immemorial, 

or 
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ör  at  Common  Law,  which  corrupts  the 
Blood  of  the  Criminal  in  Cafes  of  Trealbn  5 
fo  that  no  Peiibn,  who  muft  makc  his  De- 
rivation  of  Defcent  to  or  thro'  the  Party  at- 
tainted,  can  inherit.  But,  where-ever  he 
need  not  be  mentioncd  in  the  Conveyance 
of  Defcent,  as  between  Two  "^  Sons  of  an 
attainted  Father,  nothing  hinders  one  Bro- 
ther from  inheriting  to  the  other  5  fince, 
agreeably  to  the  Rule  of  Law,  the  Defcent 
is  immediate :  he  can  make  himfelf  Heir 
to  the  Perfon  laft  feifed,  without  the  Men- 
tion  of  the  Father. 

AU  this  is  clear :  yet  it  may  bc  faid, 
"  Tiiat  the  old  Law,  as  to  impeding  De- 
'*  fcents,'  has  been  altcred  in  an  Inftancc 
"  fomcwhat  refembling  this  Cafe  of  Cor- 
"  ruption  of  Blood  in  Treafon,  the  Cafe  of 
"  Aliens.  Antiently  the  Eftate  Ihould  fooner 
*'  efcheat,  than  an  Alien  might  makeTitie 
"  to  it  himfelf,  or  convey  one  to  another. 
"  But  the  Statute  11  and  12  JF.  and  M. 
"  C.  6.  clears  the  Interruption  of  Defcent, 
*'  occafioned  by  an  Alien  Anceftor,  in  fa- 
"  vour  of  natural -born   Subjects."     This 

*  I  Ventr.  413. 
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ftands  Lipon  a  fingle  Reafon.     Lands  de- 
fcending  to  an  Alien  might  not  be  taken  by 
him,  bccaufc  the  King  could  not  oblige  bis 
Perfon  and  Services.     And  it  feemed  hard, 
that  Subjeds,  witbin  tbe  Allcgiance,  who 
claimed  under  him,  fhould  be  difabled  from 
conveying  Dcfcent,  by  the  Operation  of  a 
Reafon,  of  which  the  very  Reverfe  was  true, 
as  to  themfelves.     But  who  are  the  Aliens 
enablcd  for  this  Purpofe  ?  Aliens  (as  the  Law 
fays)  by  the  Ad  of  God,   the  Fortune  of 
Climatc,  the  Decree  of  Nature.     And  in 
favour  of  whom  are  they  enabled  ?  Of  fuch, 
as  are  not  at  all  affeded  by  the  Reafon, 
which  excludes  Aliens.    But  were  the  fame 
Abiiity  given  to  attainted  Perfons,  it  would 
be  to  admit  thofe  to  a  legal  Right,  who, 
tho'  bound  to  the  Community  by  Nature, 
moral  Duty,  and  Experience,  havc  difclaimed 
the  Law,  and  are  difclaimed  by  itj  and,  by 
their  own  voluntary  Ad,  have  fhewn  them- 
felves Aliens  in  AfFcdion.     It  would  like- 
wife  be  in  favour  of  Heirs,  whofe  Inteteft, 
in  this  Cafe,   is  not  feparated  from  that  of 
the  Anceftor,  both  upon  the  general  Notion, 
that  the  lattcr  can  bind  the  Right  of  the 
former,  at  his  Plcafure,  in  many  Inftances ; 
and  upon  the  particular  Arguments  unavoid- 

ably 
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ably  afFeding  both,  which  have  been  drawn 
from  Juftice,  and  the  public  Good. 

To  fhew  how  expedient  thefe  Puniih- 
ments  are  thought,  and  how  much  the  Law 
confiders  them  as  eflential  to  its  own  Prc- 
fervation,  it  may  not  be  improper  to  ob- 
ferve,  that  a  Corruption  of  Blood,  by  At- 
tainder, is  a  Thing  of  fo  high  a  Kind,  as 
that  the  King's  Pardon  can  only  reftorc,  as 
to  Ifliies  born  after ;  but  an  Ad  of  Parha- 
ment  is  neceflary  for  the  Reftitution  of 
Blood,  in  its  füll  Nature  and  Extent.  That 
Corruption  however  goes  only  to  Eftates 
defcending,  in  the  Courfe  of  Inheritance. 
So  it  was  in  the  Feudal  Law.  Nothing  the 
Heir  takes,  by  Purchafe,  is  affcded.  He  is 
capable  under  a  teftamentary  Devifc,  or 
Family  Settlement,  or  legal  Grant  of  any 
Kind  to  Himfelf.  But  here  the  Law  of 
England  happcns  to  vary  from  the  Feudal 
Law  5  becaufe,  by  it,  all  forfeitable  Lands 
are  alienable  at  the  Pleafure  of  the  Party  in 
other  Ways,  than  by  Forfeiture  :  whereas, 
in  the  Feudal  Policy,  thcy  were  forfeircd, 
tho'  not  alienable  or  chargeable  in  any  Way 
by  the  fole  Will  and  Power  of  the  Tcnanr, 

G   3  apd 
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and  merely  defcendiblc  to  his  next  Hcir  upon 
his  Death. 

5.  Titles  Ol  HonoLir  and  Dignities,   by 
Tenure,  were  always  forfeitable  in  the  Law 
oi  Efiglandj  as  foUowing  thq  feudal  Reafon 
of  Lands.     And  thofe,  which  are  by  Writ 
and  Patent,  whether  to  the  Heirs  General, 
or  in  Tail  Male,  are  forfeited  by  the  Cor- 
ruption  of  Elood,    which  impedes  tiie  De- 
fcent,  and  renders  a  Family  ignoble.   The 
Right  of  Pcerage  is  a  fpecial  Tmft  repofed 
by  the  Crown  for  the  Support  of  Govern- 
ment;    and  even  before  the   i6  H.VllL 
(within  which,  an  Honour  granted  to  a  Man, 
and  the  Heirs  Males  of  his  Body,  has  been 
refolvcd  by  all  the  Judges  to  be  forfeitable) 
it  was  not  protedcd  by  the  Statute  de  T>onis^ 
like  Lands  entailed,    becaufe  of  the  Con- 
dition  tacitly  anncxed  to  the  State  of  Dig- 
nity  i  in  the  fame  manner,  as  if  Tcnant  in 
Tail  of  an  Office  of  Truft  mifufe  or  ufe  it 
not,  it  is  liable  to  Forfeiture  by  Force  of  the 
Condition  j  ns  has  bccn  laid  down  in  fcveral 
Bocks  *.     Bcfidcs,  it  feenis  politicaliy  fit, 
that  the  Elhte  being  gonc,   the  Honours 

*  .Ve>T;i/'s  Caf«^,   -^  Co. 
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(hould  bc  taken  away,  becaufe  Wealth  is  nc- 
celTary  to  fupport  theirDignity,  and  without 
it  thcy  are  an  Incumbrance,  and  a  Preju- 
dice. 

4.  As  to  thc  Lofs  of  Dower,  it  is  to  be 
juftified  in  cur  Law,  on  tlie  gencral  Prin- 
ciple,  tiiat  Society  may  beftow  Rights  on 
wiiat  Limitations  it  thinks  fit,  for  its  own 
Satety,  and  on  the  Strength  of  the  Conjugal 
Ties  to  deter  Men  from  Treafon.  In  the 
Feudal  Law,  it  is  fupported,  not  only  by 
thefe  Principles,  but  by  artificial  Reafoning  j 
becaufe  the  Lofs  of  Dower  arifes  from  every 
Circumftance,  which  deftroys  the  Right  of 
the  Heir.  But  by  our  Law,  Dower  is  fubftan- 
tially  afFeäed,  after  the  Title  to  it  accrues, 
which  is  underftood  to  be  inftantly  upon 
Marriage,  by  no  Act  of  the  Husband,  except 
the  Crimes  of  Treafon. 

Thefe  are  the  Severities,  by  which  the 
Englifi  Conftitution  binds  thc  Obfcrvancc 
of  itfelf  upon  the  Fears  of  Men,  when  bet- 
ter Principles  have  loft  their  EfFed  upon  the 
Confcience.  They  are  eftabliilicd  to  bcar 
fome  Proportion  to  the  Greatnefs  of  the 
Crime,   that  he  may  thus  fuffer,   as  Lord 

G  4  Coke 
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Coke  fays  *,  "  who  intended  to  tear  and  de- 
"  ftroy  the  Majefty  of  Government/' 

And  noW;  after  ftating  and  explaining  the 
feveral  Rights  of  Property,  afFefted  by  the 
Confidcration  of  this  Argument,  an  Ob- 
jeclion  may  probably  be  made,  that,  toone 
of  a  piain  Underftanding,  the  Cafes,  which 
have  bcen  mcntioncd  of  impeding  Defcents 
by  Corruption  of  Blood,  carry  wirh  them 
a  Sevcrity  to  be  jaftified  upon  no  found  na- 
tural Principles,  and  are  governed  by  arti- 
ficial  Conftrudion. 

To  this  there  areTwo  Anfwers :  i.  From 
a  general  Principle  already  laid  down  in  this 
Eflay,  that  the  Laws  of  Defcent,  as  pofitivc 
Inftitutions  of  Society,  may  be  regulated  on 
fuch  Conditions  as  feem  beft  to  itfelf ;  and 
being  previoufly  marked  out,  and  uniform- 
Jy  intcrprcted,  no  Man  has  real  Caufe  to 
complain. 

2.  In  all  Laws,  there  are  Cafes,  which 
dopend  upon  artificiai  Reafoning.  If  the 
general  Ground-work  be  juft  and  folid,  tho' 

*  ^  Inft.  />.  211. 
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fome  hard  Cafes  are  taken  in,  or  govcrncd 

by  that  Reafoning,  they  are  often  not  to  be 

remedied  or  avoided,  without  Danger.  The 

fundamental  Rule  of  Evidence  in  Defcents, 

that  whoever  would  make  Title  to  an  Eftate, 

muft  prove  himfelf  Heir  to  thc  Perfon  laft 

feifed,  is  lield  facred.     The  Principle,  that 

no  onc,  who  has  committed  Trcafon,  can 

have  an  Anceftor,  or  an  Heir,    is  equally 

wife,  and  reconcileable  with  Juftice.    When 

thefe  Maxims  concur  in  any  Cafe,  they  form 

"what  is,    in  legal  Phrafc,    an  Impediment 

from  Corruption  of  Blood.     And  they  are 

antient  and  extenfive  Maxims.      The  beft 

Lawyers  of  all  Ages  have  been  fo  fenfible 

of  the  inviolable  Regard  due  to  legal  Prin- 

ciples,  that  they  have  thought  it  more  fuited 

to  the  Genius  of  Laws  to  relieve  by  Fidion, 

than  to  depart  from  Principles.     The  Jus 

^oflUminii  of  the  Roman  Lawyers,  which 

reconciled  the  known  Rule,  that  no  Slave 

was  capable  of  making  a  Will,    with  the 

Cafe  of  a  Citizen  taken  in  War,  fuppofing 

him,  if  he  rerurned  home,  always  to  have 

remained  free,  or,  if  he  died  in  the  Enemy's 

Hands,  to  have  died  before  he  became  cap- 

tive ;  is  a  celebrated  Inftance  of  this.     Thc 

tranfitory  Adlons  of  the  Law  of  Eyigland 

furnifh 
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furniOi  another  Inftance  of  it.  It  is  an  ex- 
ccUent  Conftitution,  that  all  Iflues  fliall  be 
tried  in  the  County,  where  the  Caufe  of 
Adtion  arifes,  foi:  the  fake  of  bringing  Ju- 
ftice  home  to  the  Parties,  and  for  the  At- 
tendance  of  Jurymen  and  Witneffes :  yet, 
becaufe  that  may  often  be  inconvenient,  the 
PlaintifFis  admitted,  in  many  Cafes,  to  lay 
and  try  his  Adion  in  what  Place  or  County 
he  pieafes.  Now,  the  End  and  Extent  of 
thefe  Fidions  is  obfervable :  They  both  cx- 
ccpt  particular  Cafes  out  of  general  Prin- 
ciples,  the  one  for  the  Advantage  of  thofe, 
who  have  fought  gallantly  in  Defence  of 
their  Country ;  the  other,  for  the  Further- 
ance  of  Juftice  5  yet  with  Safety  to  thofe 
Principles.  But  noFidion  could  be  invcnted 
in  this  Cafe,  without  a  Subverfion  of  Prin- 
ciples ;  and  that  not  in  Favour  of  one,  who 
has  defended  his  Country,  but  to  prefervc 
and  tranfmit  the  Inheritance  of  him,  who 
would  have  betrayed  or  dcftroyed  it.  Thus 
one  may  argue,  without  reforting  to  the 
Maxim,  that  the  King's  Right  (hall  not  be 
barred  by  any  Fidion  5  the  Mention  of 
which,  on  this  Occafion,  would  carry  lefs 
of  Rcafon  than  Authority.  Indeed,  the 
LegiQativc  Power  may,  by  pofitive  Statutes, 

alter 
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alter  the  Common  Law,  and  limit  the  Ope- 
ration of  its  Principles ;  and  the  Provifo,  in 
the  7th  Ann.  c.  21.  by  which  the  OfFender 
can  forfeit  a  Real  Eftate  only  for  his  own 
Life,  was  defigned  to  make  that  Alteration. 
But,  whenever  it  takes  place,  let  what  will 
follow  be  obferved : 

1.  It  is  confiderable,  that  fince  the  For- 
fciture  of  Real  Eftates  has  a  Relation  to  the 
Time  of  committing  the  OfFence,  a  Man 
having  loft  all  Power  over  them  from  the 
Moment  of  his  Guilt,  that  Ad  will  give 
Treafon  the  EfFed  of  a  Settlement.  The 
Anceftor's  Iniquity  will  convey  a  Benefit  to 
the  Heir ;  which  is  an  Abfurdity  allowed  ia 
the  Law  of  no  Country,  and  fubverts  the 
Order  of  Nature. 

2.  It  is  defedive,  and  inconftftent  with  it- 
fclf.  For  the  Forfeiture  of  Perfonal  Eftates 
will  ftand  intire.  So  that  if  a  rieh  Trader 
of  London,  who  has  no  Eftate  in  Land, 
commits  Treafon,  the  Cuftom  of  the  City, 
which  makes  a  Difpofition  of  his  Fortune 
for  the  fake  of  his  Heirs,  is  defeated  :  Which 
cannot  be  juftified  on  any  Principles,  that 

do 
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do  not  equally  conclude  to  takc  away  Real 
Eftatcs  for-  the  like  Crimes. 

3.  It  will  bring  dränge  Inconfiftencies 
into  the  Law,  whofe  Severities  are,  at  pre- 
fent,  applied  in  proportion  to  the  heinous 
Nature  and  EfFcd  of  Crimes.  Treafons  of 
the  higheft  Kind  occafion  Forfeitures  in  the 
Manner  which  has  becn  ftated.  Inferior 
Treafons,  as  thofe  relating  to  the  Coin,  do 
not  extend  to  Corruption  of  Blood,  and 
Lofs  of  Dower.  Petty  Treafon  extends  to 
all,  except  the  Lofs  of  entailed  Eftates. 
The  higher  Felonies  to  all,  except  Lofs  of 
Eftates  Tail,  and  Dower.  Some  Felonies 
are  allowed  the  Benefit  of  Clergy,  which 
faves  Life,  and  the  Inheritance  of  Lands, 
tho'  not  the  immediate  Profits;  and  dif 
charges  nnder  certain  Terms.  Sometimes, 
where  Clergy  is  not  allowed,  there  is  a 
Saving  againft  Corruption  of  Blood,  Lofs  of 
Dower,  and  Difherifon  of  the  Heir.  And 
fomc  are  foliowed  by  no  Forfciture,  even 
of  Goods  or  Chatteis.  Shall  then  feverer 
Penaltics  be  infliäed  on  him,  who  has  de- 
privcd  the  meanefl:  Subjed  of  his  Life,  than 
on  him  who  has  attemoted   to  throw  his 

i. 

Country  into  Confufion,  toftop  the  Sourccs 
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of  Government,  and  to  render  thofe  Rights 
and  that  Protedion  precarious,  which  alone 
give  a  Value  to  Life  itfelf  ? 

But  it  will  be  faid,  for  the  fake  of  main- 
taining  a  loft  Argument,  That  it  is  to  be 
wifhed  all  Forfeitures  were  abro^ated.  Be 
it  fo.  And  let  the  reft  of  Europe  i magine 
to  themfelves,  and  be  aftonifhed,  either  that 
the  Virtue  of  the  Englißo  Nation  is  fo  great, 
as  to  make  the  ordinary  Sandions  of  legal 
Authority  fuperfluous,  or,  that  thofe  Ini- 
quities,  which  weaken  Government,  and 
cancel  all  the  Bonds  of  Nature  and  Society, 
are  of  fuch  extenfive  Influence,  as  to  pre- 
parc  an  Impunity  for  themfelves  to  the  Com- 
plction  of  our  Ruin. 

It  is  impofTible  to  debate  this  Matter, 
without  entering  into  the  general  Argu- 
ments in  Defcnce  of  the  antient  Conftitu- 
tion  5  tho'  what  gave  Occafion  to  the  De- 
bate, was  only  a  temporary  Provifion  in 
Support  of  it.  And,  as  to  the  Ad  of  the 
laft  Seflion  relating  to  the  Pretender's  Sons, 
which  contains  that  Provifion,  thofe,  who 
had  the  Honour  of  framing  it,  proceeded 
upon  the  moft  generous  Views;  the  Safety 

of 
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of  this  Eftabliihment,  and  an  Abhorrence 
of  every  Attempt  to  overthrow  it.  To 
have  exempted  this  Trcafon  from  the  Policy 
of  Forfeiture,  had  been  doubtiefs  very 
dränge.  And  it  would  have  feemed  equally 
ftrange,  that  in  a  Bill,  which  concerns  the 
Sons,  the  proper  Sandion,  originally  given 
to  it,  fhould  laft  only  tili  the  Death  of  the 
Father,  one  not  interefted  in  its  Contents, 
and  not  tili  the  Death  of  thofe,  who  ftand 
in  his  Place,  and  are  particularly  interefted 
in  the  Purport,  and  guarded  againft  by  the 
Intention,  of  it.  Let  it  be  remembered  too, 
that  neither  the  Pretender,  nor  his  Family, 
if,  by  any  calamitous  Reverfe  for  this  Nation, 
they  fucceed  in  their  Dcfigns,  will  think 
themfelvcs  *  bound  by  the  Provifo  in  the  Se- 
venth  of  Queen  Anne,  nor  by  any  Laws 
made  fince  the  Revolution.  Why  then 
fhould  not  the  fame  Terrors  be  {zx.  on  the 
Side  of  the  Proteftant  Succeflion,  as  are  in 
the  Hands  of  its  Enemies,  and  which  have 
been  the  Safeguard  of  our  Kings  from  the 
Foundation  of  the  Monarchy  ? 

*  Since  the  firft  Edicion  of  this  Difcourfe,  the  Pre- 
tender's  Son,  in  a  Paper  dated  loch  Oäob.  1745.  and 
publifhed  in  Scotla7id,  has  deciared  all  the  Laws  made 
from  the  Time  of  the  Abdication  to  be  in  ihemfelves  null 
and  void. 

Cicero 
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Cicero  has  Words  very  applicable  to  this 
Purpofe :  "  When,  fays  he,  we  are  in- 
"  trcated  to  have  Mercy  on  the  Pofterity  of 
*'  a  Traitor,  what  Security  is  given,  that 
*'  ourfelves  (hall  not  undergo  the  moft  cruel 
"  Panifhments,  if  the  Crinies  of  the  Fa- 
"  ther  fhould  profper?"  The  Notions  of 
CicerOy  occafionally  fcattered  in  his  Works, 
are  very  wife  upon  this  Subject;  and  the 
more  to  be  regarded,  becaufe  he  nevcr 
fhewed  a  Warmth  of  Spirit,  in  Circum- 
ftances,  which  required  Coolnefs,  to  perplex 
the  Meafures,  heighten  the  Refentments,  or 
inflame  the  Sedition,  of  his  Times  i  but  re- 
ferved  it  to  fecond  the  EfForts  of  his  own 
Prudence,  in  conduding  AfFairs  of  great 
Difficulty,  and  Jafting  Importance  to  his 
Country.  In  one  of  the  Orations  he  inti- 
mates,  in  a  few  Words,  that  Laws  of  Ter- 
ror, in  the  Roman  Commonwealth,  had  the 
Appearance  of  the  fevereft  Jaftice,  with 
the  Intention  and  Effects  of  Mercy  5  "  That 
"  the  Fear  might  extend  to  all,  but  the 
"  Punifhment  to  few  *."  True  it  is,  they 
contain  a  Power,  to  be  exerted  only  in  the 

*  Ut  metus  videlicet  ad  omneSi  poena  ad  paucos  pef- 
veniref.    Orac.  pro  A.  Cluent. 

8  Dangers 
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Dangers  of  the  State  j  like  Goliah's  Sword 
in  the  Tabernacle,  not  to  be  taken  down 
bat  on  Occafions  of  high  Neccflity  :  at  other 
Times*it  Ihould  lie  fheathed  and  untouched 
in  the  Statute  Book  ;  as  the  fanie  great 
Writer  phrafes  it,  in  tabulis  tanqtiam  in 
"vagina  reconditum.  If  one  may  judge  of 
the  Spirit  of  the  Law  of  England  by  the 
Declarations  of  its  Profellors,  it  ought  not  to 
be  forgotten,  that  my  Lord  Coke  delivers  no 
Maxim  with  greater  Pleafure  than  that  of 
Cicero ;  and  repeats  it  in  feveral  Parts  of  his 
Inßittites.  But  the  moft  pregnant  Argu- 
ments of  Lenity,  and  Wifdom  in  providing 
for  the  gentle  as  well  as  juft  Adminiftration 
of  this  Powet;  are  to  be  found  in  the  Law 
itfelf. 

\.  In  the  Tendernefs  fhewn  to  the  Pofte- 
rity  of  Offenders,  in  refpeä:  of  Settlements 
in  Truft  to  preferve  Remaindcrs,  and  De- 
clarations of  Ufes  on  Common  Recoveries. 
Many  Families  are  poflefled  of  them,  cfpe- 
cially  fuch  as  are  formed  for  great  Things  j 
and  Men,  who  enter  into  defperate  Engage- 
ments, are  commonly  cautious  enough  to 
protcd  fome  Part  of  their  Eftates  in  that 
Manner.     The  Law  afFords  Mcans  of  avoid- 

ins 
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ing  the  hardeft  and  moft  exceptionable  Cafes 
of  Forfeiture.  Inftead  of  Dower,  Jointures 
arc  become  general,  which  Forfeiture  does 
not  touch.  The  Grandfather  may,  by  Will, 
devife  his  Eftate  in  Fee-fimple  to  iiis  Grand- 
fon ;  and  fo  may  the  Uncle  to  his  Nephew, 
afFeded  by  the  Corruption  of  the  Father's 
Blood ;  and  they  are  capable  of  taking.  Noc 
is  it  of  fmall  Advantage  to  the  Heir,  that 
the  Death  of  the  Anceftor,  before  Conviclion, 
difcharges  all  Proceedings  and  Forfeitiires. 
He  can  then  be  attainted  only  by  Ad  of 
Parliament.  It  has  been  intimated,  that  the 
antient  Roman  Law  was  much  hardcr  in  this 
Matter. 

II.  In  the  exacl  Juftice,  which  is  ihcwn 
to  the  OfFender  himfelf.  And  that  in  Two 
Ways : 

T.  By  the  Clearnefs  and  Certaintyof  thofc 
.  La  WS,  which  mark  out  the  Crime.  An 
Overt-a£l  of  fome  Statute-Treafon  muft  be 
laid  in  the  Indiclment,  and  proved  in  Evi- 
dence  by  Two  WitnefTcs,  whofe  Compe- 
tency  is  laid  undcr  many  Reftriclions  for  his 
Bencfit.  No  Man  is  to  bc  reafoned  out  of 
his  Life  and  Fortune  by  fubtle  Analogy,  and 

H  rheto- 
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rhctorical  Aggravations,  inhancing  Mifde- 
jiieanors  into  Trcafon  5  as  was  antiently  thc 
Cafe,  evcn  in  ordinary  Courts  of  Juftice. 

2.  By  the  Faiinefs  of  thc  TriaU  the  In- 
dcpcndence  of  the  Judges ;  the  Prefentm<Mic 
of  one  Jury,  the  Verdid  of  another,  in 
cfFcd  chofen  by  the  Prifoner  (confidering 
the  large  Number  of  Challcnges  allowed 
hhii),  to  pafs  Scntence  on  himfelf;  admit- 
ting  his  Witnefles,  by  Oath,  to  the  fame 
Means  of  legal  Credit  with  thofe  for  the 
Crown ;  and  the  Limitation  of  thrce  Years 
for  calling  any  Man  to  Account,  cxcept  in 
one  *  Cafe,  mentioned  in  an  Adl  of  Parlia- 
ment.  Thefe  Things,  as  they  are  rcgulated 
in  our  Law,  rcconcile  all  thc  Points  of  Wif- 
dom  and  Juftice,  in  not  making  Guilt  lefs 
obnoxious,  but  Innoccnce  more  fafe.  A 
1  confidcrable  Part  of  thc  Security  againft  the 

Abufe  of  Forfeitures  is  owing  to  that  excel- 
lent  Stat.  7  JV.Wl.  c,  3.  which  has,  in  fevcral; 
Particulars,  improvcd  thcTrial  of  Common- 
ers,  and  Icflcncd  the  Power  of  the  Crown  in 
that  of  thc  Lords.     The  Confequence  has 

*  The  Cafe  of  a  DeGgn  or  Accempc  to  afTaffinate  rhe 
King  by  Poifon,  or  orherwife,  is  ex'cepted  out  of  the 
Limitation  in  Seat.  7  l^.  III   c.  5. 

anfwcrcd 
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anfwered  the  good  Intention  of  the  Framers, 
that  Men  might  be  tried  for  all  which  is  dear 
to  thtn\jßne  judicumf£vitiäy  aut  temportim 
infamiäy  wirhout  Crueity  in  the  Judges,  or 
Diflionour  to  the  Times.  Let  the  Argument 
then  againft  this  Punifhment  have  been  for- 
merly  as  fpecious  as  it  mighr,  it  can  fcarce  bc 
colourable  now.  To  diminifh  it,  after  giving 
the  greateft  Latitude  of  Defence,  would  fur- 
nifh  a  real  Encouragement  to  Treafon,  by 
making  a  greater  Provifion  for  the  Safety  of 
thofe,  who  are  accufed  of  it,  than  of  othec 
capital  Crimes  lefs  pernicious,  and  difap- 
pointing  the  moft  weighty  Sandions  of  that 
Law,  which  punifhes  the  Traitor. 

III.  In  the  Tendernefs  fhewn  to  the  Of- 
fender,  by  allowing  a  'Refort  for  Pardon  in 
the  Prerogative  of  the  Crown.  For  tho' 
Laws  are  not  to  be  framed  on  Principles  of 
Compallion  to  Guilt,  yet  Juftice,  by  the 
Conftitution  of  England^  is  adminiftered  in 
Mercy.  It  is  the  great  Duty  required  from 
the  King  by  his  Coronation-Oath,  and  that 
A£t  of  his  Government,  which  is  moft  in- 
tircly  his  own,  and  pcrfonal.  According  to 
the  Exprellion  of  the  celebrated  Lord  Straf- 
fordj  "  The  King  condcmns  no  Man :  The 
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"  grcat  Operation  of  his  Sceptre  is  Mercy/'" 
And  in  an  old  *Record  it  is  faid,  that  **  his 
'*  Mercy  is  appropriate  to  iiimfelf  above  all 
"  the  other   States  of  his   Regality."     In 
moft  Republics,  this  Power,  if  it  fubfift  at 
all,  is  fo  reftrained,  and  difficultly  excrted, 
as  almoft  to  make  good  the  Complaint  of 
the  young  Men  in  Livy,  that  a  Man  muft 
fola  innocentia  vivere.     In  Holland^  with- 
out  a  Stadtholder,  there  is  no  fuch  Power  of 
pardoning,  notwithftanding  it  is  effential  to 
Policy;    as  ncceflary  as  Juftice  itfelfj    and 
giving  it  a  Perfedion  and  Amiablenefs,  which 
fome  have  thought  not  originally  belonging 
to  its  Nature.     The  Enipcror  Hadrian  un- 
dcrftood  it  fo  well,  that,  in  Confideration 
of  the  parti ciliar  Circumftances  of  Alhinus's 
Childrcn,  he  grantcd  thcm  Portions  out  of 
the  Contifcation,   faying,    "  That  his  Au- 
"  thority  was  better  ftrengthened  by  gain- 
"  ing  the  Affedions  of  Men,  than  by  en- 
"  riching  his  CofFers."     There  is  no  Cha- 
rader  morc  branded  in  Hiftory,   than  that 
of  an  inexorable  Prince,  who  can  fuffer  Ib 
divinc   a   Power,    intrufted  for  the  Good 
of  his  Pcople,   to  lic  dormant.     His  own 

*  1  hl.  d^Rot.  Farl.  inriclcd,  Pliic.  Cor.  in  Pari.  . 

Intereft 
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Intereft  is  little  underftood  by  him  ;  and  his 
Condud  becomes,  to  the  laft  Degree,  ab- 
furd,  as  well  as  deteftable,  if  hc  govcrns  a 
free  Pcoplej  fince  it  is  not  only  to  cariy 
Juftice,  in  fome  Inllanccs,  to  the  Height  of 
Injury  j  but  it  is,  in  refped  of  himfelf,  to 
be  dangeroufly  juft.  In  Eyigland,  the  great- 
eft  Weight  has  always  becn  laid  upon  the 
Prerogative  of  Pardoning ,  which  appears 
from  this;  that  whcn  Endeavours  have  been 
ufed  to  boLind  the  Exercife  of  it,  the  Senfe 
of  the  Nation  has  difapproved  them  in  Par- 
liament.  By  the  Statute  13  Rieh.  II.  c.  i. 
the  King  is  reftrained  to  grant  Pardon  of 
Treafon,  Murdcr,  irc,  bat  in  a  fpecial  man- 
net 5  and  it  is  made  penal  for  any  Officcr  of 
State,-  or  Subjecl  of  the  King,  to  intercede 
for  fach  a  Pardon,  which  alfo  cannot  pafs 
by  immediate  Warrant.  But  three  Years 
were  hardly  elapfed,  before  the  Commons 
acknowledged  themfelves  the  Sufferers  by 
that  Law  5  and,  in  the  i6th  Year  of  the 
fame  King,  a  very  confiderablc  Part  of  it  is 
repealed.  To  fay  the  Trath,  this  Prero- 
gative is  generoudy  cxercifcd  amongft  us, 
nor  can  it  be  regarded  as  a  contemptible 
Abatement  of  the  Severity  of  Forfeirures, 
both  becaufe  the  Law,  repofing  a  Confidencc 
H  3  ia 
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in  thc  King,  will  not  fuppofe  him  inclincd 
to  ad  wrong  in  the  Things  lubmitted  to 
bis  Wirdom,    and  becaufc,    ever  fince  the 
Union  of  thc  Two  Houfes  of  Tork   and 
Lancaßer,    it  has  been  employed  to  the 
Peace  and  Prefervation  of  the  Subjcd,  not 
rigidly  with-held  to  his  Deftrudion.     Thc 
Clcmency  of  the  Crown  has  appeared  not 
only  in  Pardons  paffed  undcr  the  great  Seal, 
but  in  the  previous  Confcnt  always  given  to 
Bills  of  Reftitution,  as  well  as  the-final  Ap- 
probation of  them.     The  Records  of  Par- 
liament,  even  in  the  werft  Times,  are  not 
wanting  in  Exampks  of  it  5  in  good  Times 
it  has  flione  forth  with  the  brighteft  Luftre. 
From  fomc  of  thofe  ßills  we  may  obferve, 
that,  within  a  fcw  Years  after  the  Anceftor's 
Attainder,  Families  have  been  reftorcd,  as  if 
they  had  merited  it  by  their  Modefty  and 
Prudence.     Hence  they  have  been  enabled 
toretrieve  their  loft  Honour  by  memorable 
Services ;  and  are  held  obliged  to  a  difcre- 
tionary  Lcnity  for  the  Enjoyment  of  Inhe- 
ritances,  which,  defcending  in  the  ordinary 
Courfc,    might  have   provoked   dangcrous 
Emotions  of  Family-Pride,  or  partial  Re- 
gard to  their  Anceftor ;  would  have  furnilhcd 
Gratifications  of  Rage,  or  Inftruments  of 
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Rcvenge,  inftead  of  compofing  to  Peace, 
or  raiiing  the  Sentiments  of  Gratitude  5  a 
Gratitude  heighten'd  by  the  Refleclion,  that 
thefc  Inheritances  had  been  juftly  forfeited  to 
the  Laws  of  their  Country. 

If  we  may  confult  foreign  Annais  on  this 
Point,  we  fhall  find  a  remarkable  llluftra- 
tion  of  it  related  by  Mariana"^^  in  the  Con- 
duct  of  King  John  of  Portugal,  who,  upon 
an  Occaflon,  which  might  have  urged  arbi- 
trary  Princes  to  great  Lengths  of  Jcaloufy 
and  Revcnge,  tempered  Juftice  with  Mercy, 
to  his  own  Honour,  and  the  Advantage  of 
his  Kingdom.  He  ufcd  to  Tay,  that  Govern- 
ment either  found  Princes  wife,  or  made 
them  fo  j  and,  being  grown  unpopulär  from 
a  Severity  of  Temper,  and  Freedom  of  Ex- 
prefllon,  many  of  his  Nobles,  with  the  Duke 
of  Braganza  at  their  Head,  carried  on  a 
formed  Confpiracy  againfl:  him.  He  con- 
ccaled  his  Knowlcdae  of  it  for  fome  time; 
and,  when  it  was  breaking  out  into  Aclion, 
feized  and  punifhcd  feveral,  and  their  Eftates 
were  forfeited.  The  Duke  of  Plfio,  his 
Coufin-German,  fuftcred  for  the  Plot.     ßut, 

*  L.  24..  c.  10, 
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iiiftead  of  with-holding  his  Eftate  from  thc 
Family,  he  engaged  their  AfFedion,  by 
giving  it  to  his  Brother -Ef^^^w/W,  and  raifed 
up  an  admirable  Inftrument  for  the  jGood 
of  Portugal  and  himfelf,  in  one,  who  might 
have  proved  a  fadious  and  alienated  Subjeä:. 
Emanuel  fucceeded  him  in  the  Throne,  re- 
ftored  the  Duke  of  Braganza's  Chiidren, 
regulated  the  Execution  of  the  Laws,  and 
brought  the  Wealth  of  both  Indies  into 
Portngalj  by  encouraging  the  Difcoveries  of 
the  New  World.  Something  like  this  has 
happened  not  unfrequently  in  Kingdoms 
govcrned  at  the  defpotic  Pleafure  of  the 
Prince.  How  much  oftener  has  it  taken 
place  in  England^  a  limited  Monarchy  5  and 
with  what  greater  Probability  will  theßlcfl- 
ing  be  feciired  to  us,  iince  that  Scttlement 
of  the  Nation,  which  added  new  Life  to 
the  Llberties  of  the  People,  reduced  the 
Conftitution  to  its  right  Bafis,  and  gave  it 
its  proper  Force  and  Energy !  In  fuch  Cir- 
cumftances,  we  may  appiy  to  the  Throne, 
what  was  faid  by  an  antient  Poet,  of  the 
Altar  creäed  by  the  Athenians  to  £om' 
paflion :. 

— r-  Mitis 


I 


Z/Ä^e?  (p/*  FORFEITURE.         105 

Mitis  pofuit  Clemeyit'ia  federn j 

Et  miferi  fecere  facram 

Huc  njicii  bellis^  fiekrumque  error e  no- 

centeSj 
Conveniunt ,  paeemque  rogant 

üpon  thefe  Principlcs,  the  Objeclion  on 
the  Part  of  the  Crown,  as  if  its  being  ia- 
vefted  with  this  Power  wcre  of  no  Moment 
to  the  Hopes  of  Familics,  fccms  rational  ly 
anfwered.  As  the  Excrcife  of  the  Jaftice 
of  Government  is  thus  foftcned  andre- 
ftraincd,  what  public  Danger  can  arife  from 
private  Defpair?  And  fuppoie  the  Danger  to 
arife,  is  it  not  in  Government  inflantly  to 
reprefs  fuch  Efforts,  where  Juftice  is  not 
diftributed  by  Faäion,  but  regulated  by  Law, 
applied  to  fave  the  Conditution,  and  adaptcd 
to  the  Genius  of  the  Peoplc  ?  It  cannot  bc 
denied,  that,  in  Hiftory,  there  are  a  few 
Examplgs,  but  principally  deftruäive  to  the 
Authors,  in  v.'hich  our  Princes  have,  in 
Matters  of  Treafon^  preferred  dark,  hurtfui, 
and  cruel  Counfcls  to  open,  wife,  and  juft 
Proceedings.  They  are  not  to  be  inflfted 
upon.  There  is  a  Decency  required,  in 
icciting  th^  Faults  of  paft  Times.     \Ve  may 

lock 
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look  back  for  Information  and  Warning, 
and  even  for  Reproof,  but  not  Inveaive. 
An  Alteration  of  Circumftances  renders  their 
Renewal  almoftimpofljble;  and,  furely,  it 
may  be  faid,  without  OfFence  or  Flattcry, 
that,  whether  it  be  purfued  at  largc,  or 
pafled  over  in  Silence,  it  is  a  Subjeft,  which 
neithcr  the  moft  fufpicious  Friend  can  call 
invidious,  nor  the  moH:  malignant  Enemy 
will  think  to  be  expedient,  in  this  Reign. 

The  great  Lawyers  of  the  Kingdom,  Men 
wifely  and  con  feien tioufly  zealous  for  na- 
tional Rights,  have  cxprefTed  the  highcft 
Veneration  for  the  Law  of  Treafon  efta- 
hYi^z<\  m  England  i  and  feem  more  con- 
cerned  for  the  Certainty  of  it,  than  to  leflen 
the  Severity.  Lord  Haie  *  fays,  "  That 
"  Treafon,  bcing  the  greateft  Crime  againft 
"  Faith  and  Duty,   is  defervedly  branded 

with  the  higheft  Ignominy,  and  fubjeded 
"  to  the  greateft  Penalties,  which  the  Law 
"  can  inflid."  Lord  Coke,  in  the  Begin- 
ning  of  his  Third  Inßitute,  enumcratcs  the 
Namcs  of  the  principal  Judges,  who  fat  in 

*  H.P.C.I. /».8(J. 
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Wtfltmnfler-Hall  at  the  Time  of  makiiig 
the  Stat.  2  5  Ed.  III.  and  tliofe  (ublcquent 
Statutes  made  as  Opportunity  ofFered,  ia 
Confirmation  of  it,  to  deftroy  arbitrary  De- 
terminations,  whicli  endeavoured  to  eludc 
it.  "  All  thefe,  iays  he,  we  have  namcd 
"  in  Honour  of  them  and  their  Pofterities, 
*'  for  that  they  were  grcat  Furthcrers  of 
*^  tliefe  excellent  Laws  conccrningTrcafon. 
"  This  was  done,  that  the  Fair  Lilies  and 
*'  Rofes  of  the  Crown  might  flourifh,  and 
"  not  be  ftaincd  by  fevcre  and  fanguinary 
"  Statutes/'  Why  fevere,  and  why  fangui- 
nary? Becaufe  the  Defcription  of  Crimes*, 
by  which  a  Man  might  cxpofc  himfelf  to 
Paialties,  was  fo  various  and  uncertain,  that 
no  onc  kncw  how  to  fpeak,  ad,  or  behave 
himfelf,  in  any  mannet.  Bat,  had  he  dif- 
approved  the  Forfeiture  of  Real  Eftates,  in 
Cafes  of  HighTrcafon,  as  unjuft,  he  never 
would  have  commended  Laws,  as  clearfrom 
fanguinary  Stains,  which  refer  exprefly  to 
that  Policy.  Nor  in  another  Place  would 
hc  have  faid,  Lex  Anglia  efl  Lex  Miferi- 
cordia, 

*  Seat.  I  H.  1\'. 
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It  may  be  mentioned,  as  an  Argument  for 
abolifhing  the  Sevcrity  of  the  Punifhment, 
that  "  It  is  ill-proportioned  to  the  Crime; 
"  for,  by  the  Law  of  England,  Treafon  is 
"  intirely  applied  to  fuch  OfFences,  as  may 
*'  injure  the  Perfon  and  Adminiftration  of 
"  the  Prince,  or  fupreme  Magiftrate,  wirii- 
"  out  aiming  at  thofe  which  may  be  incurred 
"  againfl:  the  People  by  that  Adminiftration 
"  itfelf,  and  is  thereforc  partial  and  defeäive. 
"  By  the  Law  of  Rome,  it  is  applied  to  fuch 
"  OfFences,  as  affed  the  State  and  People. 
"  Hence  the  Inference  is  natural,  that  the 
"  Forfeiture  of  Inheritances  is  a  Security  to 
"  the  Prince,  but  none  to  the  People  5  and 
"  confequently,  as  it  ftands  in  our  Law,  is 
"  to  be  compared  with  Forfeitures  in  Coun- 
"  tries  fubjed  to  arbitrary  Power,  and  not 
"  tobe  illuftratcd  from  free Goverments  and 
**  Republics.  This  Opinion  is  favoured  by 
"  Nat.  Bacon,  a  partial  and  fyftematical 
"  Writer  on  the  Conftitution,  who  fays,  that 
"  amongft  our  Anceftors, "  Treachery  againft 
*'  the  Country  was  Death,  and  Forfeiture 
*'  of  the  whole  Eftate  both  Real  and  Per- 
^*  fonal.  Againft  the  King,  it  was  only 
"■'  Lofs  of  Life  and  Pcrfonal  Eftate  :"  From 

'*  wheace 


* 


Law  ö/FoRFEITURE.       IO9 

"  whence  he  concludeSj  that  Majefty  was 
"  not  in  thofe  Days  arrived  at  its  füll 
"  Growth." 

Without  examining  how  far  this  Fad  is 
truly  ftated,  and  the  gradual  Progrcfs  of  the 
Royal  Prerogative,  the  Propofition  will  ad- 
mit  an  eafy  Anfwer  upon  legal  Notions  j 
yet,  eafy  as  the  Anfwer  may  feem,  it  leads 
to  Matters  of  a  very  high  Nature,  and  per- 
haps  fuch,  as  ought  not  to  bc  trcated  any- 
wherc,  nor  can  be  treated  in  a  manner  equal 
to  their  Extent  and  Importance,  but  in  a 
Court  of  Law,  or  in  füll  Parliament.  How- 
cver,  whilft  they  are  treated  upon  the  Prin- 
ciples  of  the  Conftitution,  as  pointed  out 
in  our  Laws  and  Hiftory,  the  entering  into 
them,  tho'  imperfedly,  may  be  of  Ufe  in 
this  Queftion,  and  prove  a  Satisfaclion  to 
fome  Minds.  Tlie  King  is  confidered,  in 
Law,  in  two  difFerent  Capacities,  the  Politic, 
and  the  Natural.  In  his  Politic  Capacity  he 
nevcr  dies,  nor  is  fubjed  to  Infancy  5  is  un- 
der  the  happy  Inability  of  doing  wrong,  be- 
caufe  acling  by  his  Officers,  and  limited  by 
Law ;  combines  Charaäers  and  Powers  of 
fuch  a  Kind,  as  to  make  him  one  of  the 
three  Eftates  in  the  Conftitution  5  and  forms 

that 
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that  Eftate  which  gives  Life  and  Motion  to 
the  rcfl-.  Hc  reprcfcnts  the  Kingdom  in 
tranlacling  with  forcign  Countrics  for  the 
Purpoies  of  Pcace  ör  War.  Hc  has  a  Con- 
troul  in  the  making  of  Laws;  and  when 
made,  without  his  Adminiftration  of  them, 
they  are  a  dcad  Letter.  Hc  is  the  Fountain 
of  Honour,  Juftice,  and  Mcrcy.  The  exe- 
ciitive  Power  of  the  Government  is  lodged 
intircly  in  his  Hands;  and  for  this  Rcafon 
OfFcnccs  are  rcferred  to  him,  as  being  in 
Contempt  ofthat  Power,  and  to  bepunifhcd 
by  it.  Trcafons  which  concern  the  Repre- 
fenration  of  his  Authority,  or  the  Inftru- 
ments,  that  convcy  it  to  the  Peoplc,  as  his 
Seals,  his  Coin,  and  certain  great  Magi- 
ftratcs  in  the  Exccution  of  their  Office, 
relate  to  the  Allegiance,  which  the  Subjed 
owcs  him  in  this  View.  In  üke  manncr, 
Trcafons,  which  concern  the  Safety  of  the 
Kingdom  in  rcfped  of  foreign  Invafion,  or 
open  Rebellion,  or  fccret  Confpiracy;  in  a 
Word,  all  Crimcs  of  a  public  Nature,  and 
cvcnlnjuries  to  private  Perfonsj  are  fuppofed 
to  be  againft  his  Pcace,  Digniry,  and  Crown. 
So  that,  what  in  othcr  free  Countrics  are 
calicd  Laws  relative  to  public  Crimes,  or 
Crimcs  againft  the  State,  pafs  in  England 

under 
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undcr  the  general  Denomination  of  Placita 
Corona,  er  Crown  Law. 

Nor  can  the  Statute  Law  of  Treafon  be 
reafonably  charged  with  Defefts,  as  only 
compreliending  Cafes  in  which  private  Men 
oppofe  themfelves  to  the  Authority  of  Go- 
vernment 5  fince  feveral  Abufes  ofthat  Au- 
thority itfelf  fall  within  the  Care  and  Reach 
of  it.  If  a  Governor  of  one  of  the  King's 
Fortrefles  fliould  furrender  it  out  of  Trea- 
chery  to  an  invadingEnemy  j  if  a  Secretary 
of  State,  employed  to  negotiate  Matters 
preparatory  to  treating  with  an  Enemy,  at 
the  Clofe  of  a  forcign  War,  fhould  receive 
Bribes,  and  betray  the  Intereft  of  the  Rcaim 
in  concluding  the  Treaty  5  would  not  botli 
the  Governor  of  the  Fortrefs,  and  that  Secre- 
tary of  State,  be  guilty  of  High  Treafon 
within  the  Claufe  of  *  adherhig,  and giving 
Aid  and  Comfort  to  the  Kings  Ene^rnes ? 
It  is  fcarce  confiftent  with  that  Modefty, 
which  the  Profeflbrs  of  the  Law  obfervc  in 
putting  Cafes  relative  to  Statutes  of  this 
kind,  to  propofe  any  othcr  thanthofe,  which 
have  exifted  in  Fad,  or  fall  clearly  within  the 

•  Scar.  25  Ed.  III. 
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Letter  of  them.  But  fome  will  think  it  neccf- 
farytothellluftrationofthisArgument,toput 
a  ftmngcr  Cafe,  in  which  thc  perfonal  Com- 
mands  of  the  King  will  not  exempt  a  Mini- 
ftcr  from  the  Charge  of  High  Trcafon.  Sup- 
pofe  then  an  Officcr  of  the  Crown,  under 
Coloiir  of  the  King's  Commands,  Ihould 
ifTue  Commiflions  contrary  to  the  Bill  of 
Rights,  to  raife  an  Army  in  time  of  Peace, 
withoLit  the  Confcnt  of  Parliamcnt  5    and 
engaging  a  Fadion  in  the  Scheme,  fhould 
aflcmble  Troops  togcther,  procuring  Loans 
from  thc  People,  by  the  Terror  of  them  ; 
what  woLild  the  OfFence  be  deemed  \  Wcre 
a  Bill  of  Indidment  for  High  Treafon  found 
on  this  Matter,  thc  Judges  in  Weßminfler- 
Hall  might  have  no  Doubt  upon  it  in  thcir 
private  Thoughts  j  and  yct,  by  rcafon  of  the 
uncxampled  Nature  and  Confcqucnce  of  it, 
would  tranfmit  the  Rccord  into  Parliamenr, 
and  obtain  their  Dcclaration,  agrecably  to 
the  Wifdom  of  that  grcat  Ad  25  Edw.Vl. 
which  rccommends  this  Mcthod  to  them  as 
the  fafeft  in  fuch  Cafes,  bcfore  any  procecd- 
ing  to  Judgmcnt.     When  it  came  bcfore 
the  Parliamcnt,  a  ftrid  Attention  would  be 
givcn  to  thofc  uniform  Refolutions  of  the 
bcft  Times  on  the  Claufe  of  levying  War, 

as 
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as  pai'ticularly  in  the  Cafe  of  affembling  to 
throw  down  all  Indofures  gencrally  through- 
out  the  Kingdom,  or  all  Meeting  -  houfes, 
the  firfl:  during  the  Reign  of  Q.  Elizabeth ^ 
the  other  during  that  of  Q.  Anne  %   from 
which  it  appears,  that  it  is  War  againft  the 
King,  when  intended  for  the  Alteration  of 
the  Laws  and  fettled  Government.    It  would 
perhaps  be  faid  in  the  Two  Houfes,  though 
formerly  an  Abhorrence  was  exprefled  in 
the  *  Militia  Oath,  of  taking  up  Arms  by 
the  King's  Authority  againft  his  Perfon  5  yet 
iince  the  Repeal  of  the  Claufe  in  the  KQl 
prefcribing  that  Oath,  it  cannot  be  extrava- 
gant to  affirm  the  Converfe  of  the  Dodrine, 
that  it  is  unhwful,   and  even  treafonabic 
"within  the  Statute,    to  take  up  Arms  by 
Warrant  from  the  King's  Perfon  againft  his 
Authority.    The  producing  of  a  Paper  under 
the  King's  Signet,    which  might  be  called 
the  Warrant,  is  no  Juftification.     The  Law 
not  only  conftrues  it  to  be  void,  but  fuppofes 
it  not  the  Royal  Ad,  nor  will  receive  it  in 
Evidence.     And  if  fufRcient  Overt-ads  can 
be  fixcd  upon  this  Ofiiccr,  as  the  Inftrumenc 
to  cxecute  the  Purport  of  it,  he  is  anfwer- 

*  The  Oarh  was  appointed  13  d'  14  Car.  II.  c  3.  and 
repealed  i  W.  c^  M.  c  8. 
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able  for  it :  fuch  being  the  Wifdom  of  thc 
Conftitiition,  as  when  it  has  invefted  the 
Crown  with  the  largeft  Powers  of  Adlon j^ 
to  make  the  Inftruments  and  Organs  of  thofe 
Powers  account  for  the  Abufe,  or  the  ex- 
cecding  of  theni,  at  their  own  Peril ;  and 
thus  they  become  a  kind  of  Controul  in  the 
very  Exercifc. 

As  to  Offences  of  a  Iowcr  kind  (which 
ought  never  to  be  conftrued  into  Treafon, 
whcre  the  Statute  will  not  Warrant  it),  fuch 
as  the  evil  Advice  of  Minifters  influcncing 
the  King,  not  indeed  to  exceed  the  Limits 
of  his  Power,  but  to  abufe  the  Difcretion 
with  which  his  People  have  intrufted  him, 
the  proceeding  by  Impeachment  of  the 
Commons  for  hisih  Crimes  and  Mifdemean- 
ors,  \s  a  completeRemedy,  and  according  to 
the  Dcgrce  and  Hcight  of  the  OfFence,  the 
Judgment  may  be  proportioned  in  Parlia- 
ment. 

Now  if  any  one  think,  in  cafe  the  King 
fhould  unhappily  and  obftinately  intercfl:  his 
Perfon,  in  fupporting  the  Adions  of  his 
Minifters  againft  the  clear  and  eftablifhcd 
Laws  of  the  Land,  that  the  Principles  of  a 

Cow  • 


Z//:?^  (^/^  FORFEITURE.       11^ 

Conftitution,  fo  limited  and  controuled  ia 
all  the  Patts  of  it,  feem  to  Warrant  the  pro- 
viding  of  a  judicial  Remedy  againft  him,  as 
againft  another  Magiftrate  or  Miniftcr  of 
State  j  the  Anfwcr  to  this  Ciiimaera  is  piain : 
That  every  Conftitution  of  Government  has 
its  peculiar  Cafes  tending  to  Diflblution, 
beyond  the  Power  of  any  ftated  Remedy, 
even  tho*  it  be  the  mixt  Form  of  Govern- 
ment, which  both  avoids  thofc,  to  which 
other  Forms  are  fubjed,  and  is  lefs  frequent- 
ly  in  Danger  from  fach  Convulfions,  as  are 
proper  to  itfelf.  The  Engliß  Government 
therefore,  notwithftanding  its  durable  Na- 
ture,  and  fingular  Advantages,  partaking  in 
fo  large  a  Degrce  of  Monarchy,  the  Cafe 
here  propofed  would  be  a  Cafe  tending  to 
DifToIution,  not  to  be  fubjeäicd  to  the  ordi- 
nary  Provifions  of  Law.  The  Reigns  of 
Charles  I.  and  James  IL  are  Evidences  of 
this.  And  it  auifcs  from  the  Nature  of  the 
Thing  5  becaufe  the  King  of  England  (un- 
like  the  Kings  of  Sparta  or  Arragon,  with 
thcir  Ephori  and  El  Giufiicia,  OfBcers  ap- 
pointcd  to  infpcct  and  judge  their  Aäions)  is 
not  only  a  Magiftrate  or  General,  but  com- 
pofcs  an  eflential  Part  of  the  Supreme  Power. 
So  that,  on  the  onc  band,  fhould  a  future  King 
I  2  attempt 
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attcmpt  to  fubjed  the  Crown  and  People 
to  a  Foreign  Yoke,  or  to  fct  up  a  general 
difpenfing  Power  by  Prociamation,  to  con- 
troLil  the  Operation  of  all  the  Laws  5  thefc 
would  be  Cafes  manifeftly  tending  to  DifiTo- 
lution.  Or  fhould  he  fummon  the  Lörds  to 
alTift  himin  the  making  of  Laws  without  the 
Repi'efentative  Body  of  the  Commons,  and 
rhe  Lords,  inftead  of  mediating,  fhould  fup- 
-port  him  in  the  arbitrary  Defign  of  excluding 
the  Commons  from  a  Share  in  the  Legifla- 
turc,  ic  would  be  a  Cafe  tending  to  Diflblu- 
tion.  And  tho'  the  Law  will  not  fuppofe  the 
Poflibility  of  the  Wrong,  iince  it  cannot 
mark  out  or  aflift  the  Remedy  5  yct  every 
Member  of  that  Reprcfentative  Body  might 
exclaim  in  the  Words  of  CraJJus  the  Roman 
Oratof,  When  he  oppofed  the  Encroach- 
mentsof  atyrannical  Conful  on  theAutho- 
rity  of  the  Senate  j  Ille  non  ConßUeß,  cuttpfe 
Senator  nonfum:  He  is  no  King,  to  whom 
we  are  not  an  Houfe  of  Parliamcnt.  On 
the  othcr  hand,  fhould  the  Reprefcntative  of 
the  CommonS;  likc  that  of  'Denmark^  fur- 
'render  the  Rights  and  Libcrties  of  the 
People  into  the  Hands  of  the  King,  and  the 
King,  inftcad  of  diüblving  the  Parliament, 
fhould  acccpt  the  Surrender,  and  attcmpt  to 
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maintain  it,  contrary  to  the  Laws,  and  to 
the  Oath  of  the  Crown ;  or  fhould  the  Two 
Houfes  take  the  Power  of  the  Militia,  the 
Nommation  of  Privy-Counfellors,  and  the 
Negative  in  pafTing  Laws  out  of  the  Crown  > 
thcfe  would  be  Cafes  tending  to  Diflblution  : 
That  is,  they  are  Cafes  which  the  Law  will 
not  put,  being  incapable  of  diftrufting  thofe, 
whom  it  has  invefted  "with  the  Supreme 
Power,  or  its  own  perpetual  Duration  5  and 
they  arc  out  of  the  Reach  of  Laws,  and  ftated 
Remedies,  becaufe  they  render  the  Exercife 
of  them  precarious  and  impradicable.    This 
Obfervation  may  be  applied  to  every  fimiiar 
Cafe,  which  can  be  formed  in  Imagination, 
relative  to  the  fcveral  Eftates ;  with  this  Dif- 
ference,   that  it  holds  ftrongcft  as  to  the 
King,  in  whom  both  the  Common  and  Sta- 
tute Laws  have  repofed  the  whole  executive 
Power :  Nor  could  the  Icaft  Brauch  of  it  be 
lodged  in  the  Two  Houfes,  for  the  Purpofe 
of  providing  a  judicial  Remedy  againft  him, 
unlcfsthc  Conftitution  had  ereded  imjperium 
in  imperiOj  and  were  inconfiftent  and  de- 
ftrudtive  of  itfelf.     Should  it  then  be  asked, 
What !    Has  the  Law  provided  no  Remedy 
in  refpeä:  of  the  King  ?    and  is  the  Political 
Capacity  thus  to  furnifh  an  Excmption  to 

I  3  him 
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him  in  his  Natural,  from  bcing  called  to 
Account  ?  the  Law  will  make  no  Anfwer, 
but  Hiftory  will  give  one.  Whcn  thc  King 
invaded  the  fundamental  Conftitution  of  the 
Realm,  the  Convention  of  Eftates  declared 
an  Abdication,  and  the  Throne  vacant.  In- 
deed  the  Political  Charader,  or  the  King 
confidered  as  an  Eftate,  ftill  fubfifted  in 
*  Notion  and  Judgment  of  Law  j  the  Right 
of  the  People  to  be  governed  by  a  limited 

Monarch, 

*  If  it  be  thought,  that  this  is  a  legal  Subtilty,  re- 
fembling  the  fubflancial  Forms  of  che  Schoolmen,  which 
might  fubfiil  when  the  Matter  was  gone,  it  may  he  faid, 
that  though  Subtikies  can  anfwer  no  good  Purpofes  in 
Philofophy,  yet  they  fornetimes  anfwer  very  great  and 
excelient  Purpofes  in  che  Law,  as  parcicularly  in  this  Rea- 
fcning  applied  to  the  Cafe  of  the  Revolurion.  The  Re- 
fuk  and  ftiid  Confequence  of  the  Inftances  of  Mal-ad- 
miniftration,  called,  in  the  Votes  of  the  Convention- 
Parliament,  Endeavours  to  fubvert  the  Conftitucion, 
was,  Chat  the  whole  Fran:ie  of  it  was  in  Fadt  diflblved  j 
fince  the  Conftitution  is  a  mere  Ens  rationii  without  the 
Exercife  of  the  Government,  and  the  Lords  and  Com- 
mons  cannot  be  regularly  convened,  nor  exerc  any 
Powers  without  the  Concurrence  of  the  King.  But  had 
there  been  a  Declaration,  that  it  was  didolved,  the  People 
muft  have  been  free  to  chufe  a  ncw  Form  of  Govern- 
inent.;  and  all  the  Ufarpations,  under  which  they  had 
fufFered,  afcer  abolifhing  the  Monarchy,  and  the  vifionary 
Schemesof  Governmenr,  which  the  fruitful  Fancy  of  thac 
Age  produced  upon  che  Death  of  Charles  I.  and  of  Cront' 
<u)ell,  would  have  been  again  revived,  to  the  Difordcr  and 
Ruin  of  the  Nation.    Whac  then  faid  the  Convention? 

Oq 
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Monarch,  according  to  thc  antient  Exercife 
and  Diftribution  of  Powers  between  the 
Three  Eftates,  remaincd  as  mach  as  cvef: 
but  the  Exercife  of  the  Government  was 
fufpended,  which  made  it  a  Cafe  teriding  to 
Diffolution.  And  being  extraordinary,  the 
Remcdy  fuggeftcd  itfelf,  and  was  fuited  to 
the  Neceffity. 

From  the  Whoic  of  this  Argument,  thus 
(tated,  it  will  appear,  upon  what  wife  and 

On  the  one  hand,  they  put  an  End  to  any  Hopes,  which 
might  have  been  raifed  in  favour  of  the  unhappy  Prince, 
from  the  Confufion  nacuraliy  confequent  on  a  declared 
Diffolution ;  and,  on  the  other,  difappointed  the  iinma- 
tured  Schemes  of  ambitious  or  fpeculacive  Republicans» 
by  immediately  fliewing  ic  to  be  their  Opinion,  thai  the 
Conftitution  fubfifted-  They  mer,  and  tranfaä:ed  in  a 
Manner  as  near  to  the  antient  Cuftoms,  as  Circum- 
flances  would  adroit  j  then  declared  a  perfonal  Abdica- 
tion  of  the  Monarchy,  and  fupplied  the  Defedt  by  placing 
another  on  the  Throne.  On  this  Account  it  is,  that  the 
Cafes  here  propofed,  inftead  of  being  called  Cafes  of 
abfolute  Diffolution,  are  only  faid  to  be  Cafes  tending  to 
Diffolution.  So  far  theHiftory  of  the  Revolution  leads, 
and  ic  carries  us  no  further.  Mr.  Locke,  in  confidering 
the  Subjedl  as  a  Philofopher  and  Theorift,  fpeaks  of  fuch 
Cafes,  as  abfolutely  diffolving  the  Conftitution  of  Govern- 
nnenti  fo  as  that  the  Queftion  wich  the  People  would 
b2  on  the  Creation  of  a  new  one.  But  the  Lawyers  of 
thofe  Times  did  not  carry  it  fo  far;  and  the  Reafon, 
why  they  did  nor,  was  a  Mailer-itroke  of  Policy  and 
Wifdotn. 

l  4  con- 
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conftitutional  Grounds  the  King  may  be  faid 
to  be  a  Corporation  by  the  Common  Law. 
And  it  will  not  be  foreign  to  the  Queftion, 
to  purfue  the  general  Notion  of  Law  coa- 
cerning  the  King  a  little  further,  to  diftin- 
guiOi  between  the  two  C^pacities,  and  to 
ihew,  in  few  Words,  that  there  is  nothing 
annexed  either  to  his  Crown  or  Perfon,  which 
may  not  be  explained  to  have  a  more  imme- 
.  diäte  or  remote  refcrence  to  the  Dignity  of 
that  Relation,  which  he  bears  to  his  People. 
Por  tho'  it  be  obfervable,  that  his  Natural 
Capacity  imparts  fomc  Peculiarities  to  his 
Politic,  and  efpecially  this,  that  it  caufes  the 
Crown  to  go  by  Defcent  (which  is  the  Cafe 
•  of  no  other  Corporations,  whether  confifting 
of  many  Perfons  or  of  one,  whether  tem- 
poral or  ecclefiaftical,  who  take  to  thcm  and 
their  Succeffors,  not  theirHeirs);   yet  this 
Peculiarity  is  allowcd  by  Reafon  of  the  Poli- 
tic Capacity,  and  arifcs  ultimately  from  that 
Wifdom,  which,  from  the  carlieft  Times, 
determined  fo  many  Nations  to  prefer  Here- 
ditary  to  Eledive  Monarchy. 

\t  is  owing  to  th^  Dignity  of  the  fam^ 
Politic  Capacity,  that  fome  Reftridions  are 
i^id  upon  the  Natural,  or  fuch  ample  Pri- 
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Vileges  annexed  to  it.     Of  the  firfl:  Sort,  ic 

may  fuifice  to  mention,  that  thc  King  can- 

not  be  feifed  to  an  Ufe  5  not  only  becaufc 

Corporations  are  not  enabled  for  that  Pur- 

pofe  by  thc  Statute  of  Ufcs,  but  for  a  Rca- 

fon  at  Common  Law  given  by  Chief  Juftice 

Markham  in  the  *  Ycar-Book  oiEd'jüardYSf , 

becaufe  he  ought  not  to  be  joined  as  a  Party 

and  Truftee  in  Defencc  of  the  Eftate  of  onc 

Subjed  more  than  of  another.    Of  the  latter 

Sort,  it  is  very  important,  that  fhould  the 

right  Heir  to  the  Crown  happen  to  be  an 

Alien,  neverthelcfs  the  Dcfccnt  has  its  free 

Courfe ;  left  there  be  an  Interregnum j  whicK 

the  Law  will  not  fufFer.    For  this  Caufe  it  is, 

that  the  Safcty  of  the  King's  Perfon  is  pro- 

tedtcd  with  a  fuperlative  Care.     It  is  Higli 

Treafon  to  compafs  or  imagine  his  Death. 

This  Protedion  is  even  cxtended  to  Rela- 

tions,  the  QLieen,  and  his  eldefl:  Son.     Acts 

of  Parliament  refpeding  them  are  to  be  taken 

Notice  of  by  Judges  as  public  Acts,  without 

being  pleaded.     Hence  it  is,  that  his  Prero- 

gative  for  acquiring  and  prefcrving  his  prir 

vate  Rights  is  proper  to  himfelf,  and  out  of 

X\\t  ordinary  Courfe  of  Law,    in  other  In- 

*  7  Ed'-^.  IV.  fol.  i^. 

ßanccs. 
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ftanccs.  Notwithftanding  he  be  only  of 
the  Half-blood  to  the  King  laft  fcifed,  the 
Crown  Lands  and  Jewels  delccnd  to  him. 
They  cannot  be  diftributed  in  Coparccnary 
among  Females.  Where  Land  comes  to  him 
by  Defcent  from  a  collateral  Anccftor,  being 
a  Subjed,  he  inhcrits  it  in  his  Natural  Capa- 
city;  but  fhall  hold  k  jure  Corona  in  his  Pö- 
litic,  and  it  (hall  attend  upon  the  Pofleflion 
cf  the  Crown.  Parchafcs  made  by  him, 
after  the  Accefllon  of  the  Regal  Dignity, 
veft  in  the  fame  Capacity.  He  gives  and 
takes  only  by  Matter  of  Recordj  and  cven 
during  his  Minority,  he  may  make  Leafes 
and  Grants,  and  fhall  be  bound  by  them, 
for  the  Advantage  of  his  Revenue,  and  to 
reward  Merit.  His  Goods  and  Houdiold 
are  intitlcd  toExemptionsj  and  in  Courts  of 
Juftice  he  enjoys  many  Privileges,  yet  fo,  as 
not  to  deter  the  Subjed  ü'om  contendino- 
with  him  freely, 

Now  tho'  thcfe  two  Capacities  cannot  be 
feparated  in  the  Adminiftration  of  the  Go- 
vernment, yet  are  thcy  diftind  in  them^ 
felves,  and  ought  to  be  divided  in  Argu- 
ment. To  fay  then,  that  the  State  and 
Pcople  are  not  confidcred  in  our  Law  of 

Trcc^lbn, 
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Treafon,  becaufe  it  is  referred  to  the  King, 
is  either  to  lay  fuch  a  Weight  upon  Forms 
of  Expreflion,  as  deferves  no  other  Anfwer 
than  repeating  the  old  Obfervation,  T)um 
frofrietatem  verbonim  expendimus,  fenßim 
'veritatis  amittimus ;  or  elfe  it  is  to  confound 
the  firft  Principles  of  abfolutc  and  limited 
Monarchy.  In  abfolute  Monarchy  (con- 
fidered  as  a  corrupt  and  dcfpotic  Form  of 
Government),  the  Propofition  is  true,  that 
Treafon  is  applied  merely  to  the  Perfon  and 
Adminiftration  of  the  Prince,  without  Re- 
ference  to  his  People :  and  the  Reafon  is  ob- 
vious  5  becaufe,  in  fuch  a  Government,  his 
Natural  Powers  are  co-ordinate  with,  and 
the  Meafure  of  his  Political :  Will  and  Plea- 
fure  are  the  only  Rule  of  his  Aclions.  But 
in  a  limited  Monarchy,  like  that  of  Eng- 
landj  whtre  both  the  public  and  private  Pre- 
rogatives  of  the  Crown,  applied  either  to 
the  Political  Capacity,  or  to  the  Perfon  of 
the  King,  are  inftituted  and  exercifed  for 
the  Benefit  of  the  People,  and  to  fupport 
the  Dignity  of  his  Office,  the  Propofition  is 
falfe ;  and  to  advance  it  in  any  manner,  is 
to  fet  up  a  confufed  fantaftical  Notion,  con- 
trary  to  the  Ground  of  Law. 


If 
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If  therefore  a  fufficient  Analogy  remaiii 
betwecn  the  Law  of  Trcafon  in  other  free 
States,  and  the  Law  of  Treafon  in  England, 
the  Queftion  natural ly  occurs,  What  can  bc 
theMeaning  of  Trcachery  againfl:  the  Goiin- 
try,  or  State  Treafons,  fo  much  talked  of  by 
fome,  in  Contradiftinclion  to  thofe  markcd 
oüt  by  the  Law  of  England  ?   It  is  difficult 
to  find  a  Meaning,  except  one,  of  which  the 
Confcquences  are  fuch,  that  had  *i\r.  Bacon 
ieen  them,   as  a  conMent  P,.cpublican,  he 
niufl:  have  immediately  difowned  it.     The 
free  and  inquiring  Spirit  of  this  Agc  has  led 
Men  to  feai'ch  the  antient  and  forgotten 
Parts  of  Hiftory  for  Epithets  and  Parallels 
to  Minifters.    They  have  read,  how,  in  one 
Part  of  Britain,   bcfore  the  Ad  for  im- 
proving  the  Union,  a  Man  might  be  accufed 
of  High   Treafon,    under    a  Law   againft 
*'  impugning  the  Authority  of  the  Threc 
"  Eftates,  or  procuring  any  Innovation  or 
*'  Diminution  of  it."     They   have    read, 
how  the  Spencers  in  Edward  the  Second's 
Time,  Mortimer  in  the  Reign  of  Edward 
the  Third,   the  Duke  of  Gloucefler,  Earl  of 
Antndel^  Treßliany  and  othcrs,  in  the  Reign 
o^  Rickard  the  Sccond,  were  conviclcd  of 
*P.  icS.  Treafon 
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Treafon  in  Parliament,  as  the  Rccord  fets 
forth,  for  "  accroaching  Royal  Power,  fub- 
*'  vcrting  the  Realm,  and  fundamental 
*'  Laws  j"  Exprcllions,  which  found  well  in 
Party  Papers,  as  the  Spottings  of  Fancy,  to 
cxercife  the  Sagacity,  and  flatter  the  Vanity, 
of  Readers ;  but,  when  ufed  as  the  adequatc 
Defcription  of  Treafons  in  Courts  of  Ju- 
ßice,  bccome  too  ferious,  and  may  be  at- 
tended  with  the  moft  fatal  Mifchiefs.  Ün* 
der  fuch  general  Words  arofe  all  the  Com- 
mon Law,  or  State  Treafons,  conflrudive 
and  arbitrary  Treafons ;  into  which  cvery 
Otfcncc,  that  eithcr  was,  or  feemed  to  be,  a 
Breach  of  Allegiance,  and  the  Laws,  might 
be  raifcd  by  Interpretation  and  Confequence. 
Thefe  have  long  been  Strangers  to  the  King- 
dom, ever  fince  Lord  Straffords  Attainder, 
and  above  Two  hundred  Years  before ;  and 
it  is  to  be  expecled,  from  the  VVifdom  and 
juftice  of  Parliamcnts,  ever  will  be.  Lct 
thefe  be  as  ftudicufly  avoidcd,  as  the  declared 
ones  enforccd ;  and  furely  it  would  be  a  very 
ill  Exchange  in  a  free  Government,  to  dimi- 
nifh  the  Forfeiturc  at  the  Expence  of  that 
Certainty,  which  the  Law  has  given  to  the 
Crime.  As  the  Penalties,  of  which  fo  much 
has  been  faid,  are  at  prefent  applied  by  Sta- 
tute, 
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tute,  thofe,  who  mcan  well  to  their  Country, 
and  take  care  to  infpire  thcir  Pofterity  with 
the  fame  good  Intcntions,    can  fufped  na 
Dangei-  to  Innocence  5    and  they  will  think 
it  of  little  Moment  to  folicit  the  Appro- 
bation of  thofe,  who  do  not.     Yet  if  one 
might  fuppole  State  Treafons  revived,  and 
founded,  as  they  were  antiently,  on  intem- 
perate  Words,  Mifdemeanors,  and  dubious 
Offcnces,  who  would  engage  in  public  ßu- 
i^nefs,  that  values  Repofe,    has  Wealth  to 
forfcit,  and  Dignitics  to  aggravate  his  Fall  > 
A   miftakea  Opinion,   that  he  was  ading 
within  Law,   might  be  the  Ruin  of  him ; 
and  it  would  become  a  regulär  and  neceffary 
Part  of  the  Proceedings,    as  formerly  in 
ScotUnd,  to  argue,  in  a  folemn  Way,  the 
Relevancy  of  the  Charge,  before  any  Evi- 
dence  was  ofFercd  of  the  Fad.     But  it  were 
better  to  have  no  Law,  nor  Penalties  to  en- 
force  Law,  nor  the  very  Form  of  Civil  So- 
ciety, than  to  receive  only  an  enfnaring  Pro- 
tedion from  it. 

And  now  it  may  be  urged,  that  "  The 
*-  Protedion  given  by  Society  muft  conti- 
"  nue  to  be  enfnaring,  whilft  the  Law  in 
!'  Controvcrfy  fubfifts.     Artificc  may  pof- 

*'  ilbly 
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"  fibly  be  ufed  by  ill  -  defigning  Minifters 
"  to  involvc  innocent  Men  in  Treafon,  for 
*'  the  fake  of  Confifcations."     If  this  Ob- 
jcciion  be  attcnded  to  in  all  its  Confequences, 
the  Anfwer  to  it,  one  might  hope,  will  bc 
thouglit  as  fatisfaclory  as  the  Nature  of  the 
Thing  can  admit.     For  tho'  Inftances  may 
pcrhaps  be  found  to  Warrant  the  Aflertion, 
under  Governments  cafl:  in  another  Mould, 
linder  Laws  of  greatcr  Latitude,  nay,  even 
in  our  own  Hiftory  during  Civil  Diftra-« 
dions,  and  Times  of  High  Prerogative  5  yet 
i?  not  the  Force  of  it  rauch  abated  by  the 
different  Lights  in  which  the  Crown  and 
the  Subjcd  have  rcgarded  one  another,  and 
the  equal  Terms  on  which  they  have  flood 
for  many  Years  ?  Is  not  the  Law  of  Trcafoa 
clear,  the  Courfe  of  Proceeding  cxquifitcly 
adapted  to  proted  Innocencc,  to  intimidate 
or  rcpel  Malice  ?  Has  not  the  Security  againfl: 
the  undue  Exercife  of  the  Prerogative,  both 
in  point  of  Rigour  and  of  Lenity,    been 
greatly  ftrengthened  fincc  the  happy  Revo- 
lution ?   Are  not  new  Advantagcs  given  to 
private  Men,  accufcd  of  High  Treafon  at  the 
Suit  of  the  Crown,  during  Tryal ;  and  docs 
not  Acccfs  to  Mercy  lie  open  thro'  the  wliole 
Proceeding  ?    But    whcn  Miniftcxs  or  Fa- 
<  vourircs 
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voLirites  arc  impeached  at  the  Suit  of  thc 
Commons,  is  not  the  Conftitution  of  Par- 
liament  as  ftrid  as  it  was  anticntly  ?  or,  fince 
the  Act  of  Settlement  took  place,  can  any 
Pardon  be  pleaded  in  Bar  of  an  Impeach- 
ment  ?   Do  not  annual  SefTions  of  Parlia- 
ment,   which  in  Reigns  immediately  pre- 
ceding  the  Revolution,  were  frequently  in- 
terruptcd,  afford  perpctual  Opportunities  to 
check   all   the  Extravagancies   of   inferior 
Officers  and  Courts  ?    In  a  Word,  Has  not 
Juftice  had  an  uncorrupted  Courfe  in  its 
known  and  ftated  Chaneis,  whilft  thofe  of 
Mercy  have  been  enlarged,  and  the  Current 
has  flowed  purer,  and  more  freely,  than  thc 
Memorials  of  paft  Agcs  can  boaft  ?    Shall 
then  fuch  Suggeftions  be  raifed  after  thisEx- 
periencc,  and  the  reafonable  Profped,  both 
of  the  Continuance  and  Improvement  of 
thefe  BkfFings,  if  \ve  arc  juft  to  ourfelves, 
and  grateful  to  Hcaven  ? 

But  let  it  be  faid  again  (for  there  is  no 
Reafon  to  decline  the  very  Point  of  this  Ar- 
gument), that  theLawought  tobe  abolifhed^ 
becaufeMiniQcrs  may  poßlbly  abufe  it,  who 
firft  invent  Plots  for  thcir  own  Purpofes,  and 
afterwards  ruin  theinnoccntby  faJie  Charges. 

And 


i 


Zy/^^  ^   FORFEITURE.      I  2g 

And  who  knows  not,  that  this  is  the  idle 
Whilper,  the  ftale  Infinuation  of  real  Con- 
fpirators,  to  delude  well-meaning  Perfons 
into   a  Belief,    that   fuch   Piots   are    ea/i!^ 
forged,  and  the  Forgery  as  eafily  fupported  ? 
Whereas,   were  the  Artifice  attempted  by 
xMinifters  in  this  Coantry,    it  would  be  at- 
tended  with  peculiar  Difficultics,  from  the 
Nature  of  the  Government,  befide  thofe  ge- 
neral  ones,  which  the  common  Accidents  of 
Life  fuggeft,  ariflng  from  the  ftubborn  Ge- 
nius of  Truth,  and  Confiitution  of  Things. 
Indeed  the  Abufe  is  (ftriclly  fpeaking)  pof- 
fible  5  but  do  \ve  not  govern  ourfelves  in  the 
tcndercft  Concerns,  and  do  \ve  not  live,  by 
Probabilities?  Reafon  thus  on  other  public 
Points,   and  fuppofe  Princes,  or  thofe  cn- 
trufted  by  them,    to  have  the  fmalleft  In- 
tereft  in  abufing  the  Excrcife  of  Power,  tho' 
itbe  anintereft,  to  thela-lDegree,  imaginary 
and  ill-underftood,  as  in  this  Cafe  j  and  you 
will  wreft  all  Parts  of  the  Adminiftration 
from  their  Hands,  dilTolve  Civil  Policy,  and 
ieave  each  Man  to  govern  himfelf,  becaufe 
every  kind  of  political  Power  is  accompanied 
with  Temptation.     Reafon  thus  in  private 
Condud,  and  you  muft  hide  yourfclf  from 
the  Eyes  of  the  World  i  Icft  Falfhood  may 

K  blaft 


h 
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blaft  your  Charadcr,  and  Malice  may  op- 
prefs  your  Fortuncs.  The  Saying  is,  and  ic 
dcfcrves  to  be  cngraven  on  the  Hcarts  of 
Judges,  That  it  is  bettcr  ten  guilty  Men 
fhould  cfcapc,  than  onc  innoccnt  fuffcr : 
Bat  the  Saying  is  not,  That  it  is  better  the 
ftrongeft  Terrors  be  negleded  to  fecure  Go- 
vernment againft  its  guilty  Enemies,  bccaufe 
a  bare  Poflibility  remains,  that  they  may  be 
unjoftly  held  forth  to  the  innocent  Friends 
of  it.  As  if  it  were  not  the  main  Care  of 
Government  to  provide  for  its  own  general 
Safcty,  in  which  that  of  good  Subjccts  is  in- 
volvcd  :  Certainly  the  next  Care  is,  to  pro- 
cure  fuch  particular  Safeguards  for  the  Ho- 
neft,  as  it  can;  But,  when  this  is  donc,  let 
cvery  one  refled,  that  he,  who  lives  in  So- 
ciety^  is  expofed  to  innumerable  Hazards 
from  the  Woricings  of  Envy,  Revenge,  and 
Defamation.  Laws  can  give  a  very  incom- 
plete  Security  againft  them.  On  what,  then, 
does  he  every  Day  rely,  and  on  what  can  he 
better  rely,  than  on  the  Steadinefs  of  his 
Prudence,  the  Clearnefs  of  his  Heart,  the 
univerfal  Experience,  which  decides  for  the 
Safety  of  Innocence,  and  the  Order  and 
Courfe  of  Providence  ? 

After 
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After  all,  it  will  be  asked,  "  Suppofe  there 
"  had  been  no  Forfciture  by  the  antient 
"  Conftitution,  woald  it  have  been  thouglit 
"  right  to  inftitute  it  now  ?"  This  Q^ueftion 
can  fcarceiy  be  anfwered.  Who  knows  what 
Sanclions  may  be  requifite  for  Government 
in  fome  Periods?  As  the  antient  Dilcipline 
of  Rome  degenerated,  new  Terrors  were  ex- 
pedient  on  the  Side  of  Law.  Yet  it  is  one 
thing  to  takc  off  old  Rcftraints,  another  to 
impofc  new.  And  the  Conclufion  is  not 
juft,  that  becaufc  the  Doubt  might  be  con- 
fiderable  for  Rcafons  of  Poiicy,  whetherilich 
a  Sevetity  fhould  be  tried  in  thefirftlnftancc; 
therefore  it  oii^ht  to  be  abro2;ated,  after  the 
w  hol  fome  Effecis  derived  from  it,  and  the 
Approbation  of  Ages.  There  is  nothing  in 
the  Virtue  of  the  prefcnt  Times,  which 
Claims  fo  particular  a  Refpecl.  It  is  ob- 
ferved  by  Cafar,  in  his  Speech  againll:  put- 
ting  the  Catilinarian  Confpirators  to  De:.rh, 
that  thofe,  who  fpoke  before  him  in  the  De- 
bäte  for  fuperfeding  the  ordinary  Forms  of 
Law,  had  caught  the  Attention  of  the  Se- 
nate, by  pathetic  Defcriptions  of  Sacrilege, 
Rapine,  and  the  Ruin,  which  muQ:  have  cn- 
fued  to  the  Commonwealth,  had  the  Treafon 
been  eifcdled  •■>    to  which   he  oppofes  the 
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Danger  of  Dcviations  from  the  old  and  re- 
gulär Method  of  Proceeding,     Ccrtain  it  is, 
the  honeft  Senators,  not  intcrefted  in  the  for- 
tunate  Succefs  of  the  Confpiracy,  as  Hiftory 
has  fuppofed  hhn  to  bc,  thought  that  Dan- 
ger of  the  moft  Weight,  which  he  attempted 
to  diminifh.     Cafar  had  a  difficalt  Part  to 
take,  and  more  Art  could  not  havc  been 
fhewn  upon  the  Subjed.     Bat  had  he  livcd 
in  this  Age  and  Country,  to  defend  the  Abo- 
lition  of  Forfeitures,    he  would  modeftly 
have  owned  the  Difficulty  too  much  for  his 
Art,  in  a  Caie  where  the  Danger  of  encou- 
ra*j;ing  Traitors  concurs  withthat  of  rcmov- 
ingFoundations,  to  invcnt  Arguments  againft 
fuch,  as  arife  from  a  Regard  to,  that  fupreme 
Law,  the  Safety  of  the  People ;   and  to  that 
antient  Method  of  punifhing,  which  fcatters 
lalutary  Terrors  round  the  Throne. 

Thefe  Reafonings  may  appear  to  fomc 
more  than  fufficient.  Yet,  perhaps,  others 
will  not  be  wanting,  who  may  think,  that, 
"  by  the  Dread  of  this  Severity,  Refiftance 
''  will  be  made  very  difficultj  and  it  is  a 
"  Maxim  of  Politics,  that  Governments 
"  ought  to  be  calculated  with  a  View  to 
'•  the  Intirmities  of  thofe,   who  govern." 

The 
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The  Maxim  is  true ;  but  nevcr  was  extended 
to  provc  it  neceflary,  that  Refiftance  fliould 
be  eafy.  No  Form  of  Government  can  be 
carried  on,  unlefs  a  high  Degree  of  Con- 
fidence  be  placed  in  it.  Every  Form  is 
liable  to  Abufe ;  but  ought  not,  for  that 
Reafon,  to  be  expofed  to  Ruin.  Religion 
itfelf,  tho'  of  the  moft  perfed  Purity  in  its 
Origin,  and  not  of  human  Inftitution,  has 
been  made  a  Cover  to  the  worfl  Purpofes. 
And  yet  who  ever  faid,  there  fhould  l3e  no 
fuch  thing  as  Religion  for  a  Controul  to  Mens 
Actions?  Even  putting  the  Argument  in  the 
ftrongeft  Light,  and  fuppofe  the  Form  of 
Government  ever  fo  unreftrained,  Refiftance 
ought  to  be  difficult.  If  it  were  not,  Men 
might  be  inflamed  by  flight  Faults,  by  per- 
fonal  Affronts,  by  private  Suffcrings,  to  dif- 
turb  their  Country.  And  when  we  confider, 
in  the  beft  Caufe,  what  Confufion,  what 
Violence,  what  Cruelty  enfues,  it  cannot  be 
thought  on  without  Horror.  Perhaps  too 
it  may  be  fairly  faid  in  Anfwer  to  the  Ob- 
jedion,  and  the  better  to  fatisfy  thofe  who 
make  it,  That  in  the  worft  Jundure  of 
Affairs,  when  the  Conftitution  is  affedled, 
when  tyrannical  Defigns  are  openly  avowed, 
and  fupported  by  every  Injuftice,  the  Dread 
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of  this  Severity  will  not  create  a  Terror  fuf- 
ficient  to  prevent  good  Men  from  rcfifting : 
On  the  contrary,  by  infpiring  Caution,  and 
rctarding  Refiftancc,  tili  it  is  bccome  ma- 
ture,  it  may  facilirate  and  fecure  the  Confe- 
quences.     A  Man's  Fears  always  bear  Pro- 
portion to  his  Hopcs ;    and  one  kind  of  Paf- 
fion,  orWeightof  Confiderations,  is  balanced 
W'ith  another.     In  good  Times  it  is  admit- 
ted,  when  Men  are  moved  by  Ambition  or 
Refentment,  private  and  partial  Affeelions, 
they  will  bc  deterrcd  from  engaging  by  pri- 
vate  Confiderations.      But  in   bad  Times, 
when  they  are  moved  by  a  Love  of  Liberty, 
Order,  and  the  common  Good,  Arguments 
addrefied  to  private  Fears  will  not  weigh 
down  public  AfFe(5tions. 

Once  mire :  The  befl-  Anfwer  to  this  Ob- 
jeftion  is  ftiil  behind,  That  it  proceeds  upon 
Notions  contrary  to  common  Experience, 
and  either  deftruclive  of  Law,  or  incon-» 
fiftent  with  the  Nature  of  it.  It  proceeds 
upon  a  Notion  contrary  to  common  Expe- 
rience, as  it  fuppofes  thofc,  who  are  entrufted 
with  Government,  more  likelyto  abufetheir 
Authority  in  an  intolerable  manner,  than 
fome  of  the  particular  Perfons,  who  owe  it 

Alle- 
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Allegiancc,  to  cndcavour  a  Changc,  or  a  Sub- 
verfion  of  it.  It  proceeds  upon  a  Notion 
deftrudive  of  all  Syftems  of  Human  Law, 
as  it  fuppofes  an  Expcdiency  of  weakening 
thofe  ftrong  Sandions,  which  have  bcen  cm- 
pioycd  in  every  Countiy,  to  give.tkem  thcii* 
due  Force  and  Operation.  The  Checks 
upon  Government  fhould  be  of  another 
kind  from  thofe  defigncd  by  this  Objeclion. 
Let  US  kecp  the  Balance  as  evcn  as  \vc  can, 
by  forniing  every  Eftate  in  the  Conrtitution 
a  Controul  upon  the  rell;  but  it  is  extrava- 
gant to  think  of  leaving  the  Icafl:  Strength 
or  Tcmptation  to  Individuais  to  controul 
Government  itfelf.  It  proceeds  likewife 
upon  Notions  inconfident  with  the  Nature 
of  Law  in  two  refpecls:  i.  x\s  it  implies 
an  Error  in  Theory;  that  a  Lawgiver,  fra- 
ming  a  Scheme  of  Government,  fhould  pay 
as  much  Attention  to  the  poilible  DiiTolution 
as  to  the  neceffary  Support  of  it;  and,  in- 
ftead  of  fecuring  Obedience  and  Perpetuity 
to  it,  by  the  ftrongeft  Sanclions,  which  Wif- 
dom  can  devife,  or  Juftice  will  admit,  ought 
to  weaken  thofe  Sanctions,  for  the  fake  of 
Cafes  which  are  out  of  his  Reach,  and  mufl: 
be  left  to  themfelves,  in  which  both  Law  and 
Government  are  dilfolved.  2.  As  it  implies 
K  4  an 


136       Conßderations  on  the 

an  Error  in  Fad ;    that  a  Law  for  Panifh- 
ment,  as  that  of  Forfeiture,  or  a  Law  for  In- 
demniry,  as  onc  madc  to  abolifh  Forfeiture, 
can  operate  in  Times  of  Civil  Diforder,  as  in 
Times  of  Peace,  either  to  give  Terror  or  Pro- 
tedion.    It  iias  in  it  the  firft  of  thefe  Errors, 
becaufe  in  fuppofmg,  that  the  Englifh  Leglf- 
lature  ought  to  abolifh  the  Forfeiture  of  In- 
hcritances  for  Trcafon,  it  implies,  that  they 
muft  provide  for  Cafes  of  extreme  Neceflity 
and  Diflblution,  and,  as  it  were,  iniarge  the 
Right  of  private  Judgment  concerning  thofe 
Cafes,  by  taking  ofF  the  ftrongeft  Checks  to 
private  Rcfiftancc.     It  has  in  it  the  fecond 
Error  confidered  in  either  Light.     On  the 
one  hand,  fhould  this  Law  of  Forfeiture  be 
preferved,  a  juftifiable  and  national  Refiftance 
(fuch  as  that  at  the  Revolution)  will  not  be 
attendcd  with  too  much  Difficulty  and  Ter- 
ror :  For  when  thofe,  who  are  entruftcd  with 
the  Executive  Power,  have  abufed  the  De- 
iign,  or  exceeded   the  Meafures,   of  their 
Truft,  thcre  generali y  foUows  a  Weaknefs  in 
the  Hands  of  Government,  which  renders  it 
unable  to  exad  the  Forfeitures  originally  in- 
tendcd  to  fecure  it.  On  the  other  hand,  fhould 
the  Law  made  to  aboüfn  Forfeiture  take  place, 
what  Protedion  will  bc  derived  from  the 

Abolition 


Law  <9/'F0RFEITURE.         13^ 

Abolition  of  it  in  Times  of  Civil  Trouble? 
Silent  leges  int  er  arma,  was  Tu  U/s  Apho- 
rifm,  fuggefled  by  his  own  Experience,  and 
fupported  by  that  of  all  Ages.     It  is  true, 
Men  might  be  indaccd  by  this  Abolition  to 
fhew  a  gueater  Readinefs  to  take  Part,  or  even 
to  Icad,  in  Meafures  of  Rcfiftance.  But  in  the 
End  it  would  prove  a  Snare  to  their  Deftru- 
dion,  inftead  of  a  Security.     Will  the  Con- 
qucrors  in  a  Civil  War  think  themfelvcs 
bound  by  fuch  a  Law  ?    If  one  may  argue 
from  Fa£t,  cleaiiy  not.     They  will  infliä: 
thefe,  and  much  grcater  Severitics,  on  the 
Conquered,  without  regard  to  the  antient 
Conftitution  of  their  Country,  both  from 
Policy  and  Revenge.     Vvlicn  the  Troubles 
of  Greece  ceafed,    with  the  Surrender  of 
Athens,  at  the  Conclufion  of  the  ^elopon- 
neßan  War,  the  Thirty  Tyrants  exercifed 
Cruelties  againfl  thofe  Vv'ho  wifhed  ili  to  their 
Authority,  unknown  not  only  to  the  Laws 
oi  Athens,  but  to  thofe  Laws,  which  cement- 
ed  the  general  Union  of  the  Stares.  In  Korne, 
the  Profcriptions  of  Sylla,  and  the  Second 
Triumvirate,    were  contrary  to  the  Genius 
and  antient  Policy  of  the  Commonwealth, 
'  tho'  accommodated  to  the  Situation  and  In- 
tcreft  of  the  Leaders.     In  Florence,  the  Ba- 
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nifhment  and  Extirpation  of  entire  Families, 
and  the  Confifcation  of  their  Subftance,  was 
a  frequent  manncr  of  Proceeding  during  the 
Troubles  of  Italy,  fo  excellently  defcribed 
by  Machiavel  -,  to  which  Severity  it  was 
owing,  that  many  joined  with  the  Duke  of 
MHaUy  a  Foreigner,  in  order  to  be  reftored 
to  their  own  Country.  But  it  was  a  Pro- 
ceeding exercifed  in  particular  Inftances,  ac- 
cording  as  one  Faclion  or  anothcr  prevailed, 
not  dcrived  from  a  permanent  Law  or  Policy 
of  that  Republic,  or  grounded  lipon  ftated 
Crimes.  Can  then  any  Argument  be  drawn 
for  abolifhing  this  Law,  from  the  Security, 
which  that  Abolition  may  give  to  private 
Men,  in  fuch  Periods  of  Time  j  or  ought 
any  Inference  to  be  made  from  the  accidental 
Severities  of  Civil  War,  to  the  equal,  and 
regulär,  and  peaceable  Adminiftration  of 
Juftice  ? 

Yet  ftill  it  may  be  added,  That  "  if  the 
"  Forfeiture  of  Inheritances  were  taken 
"  away,  the  Unfortunate  in  Civil  Troubles 
"  would  find  it  a  favourable  Circumftance, 
"  to  have  the  Law  on  their  Side,  to  inter- 
''  pofc  between  the  Diftrefs  of  their  Condi- 
^[  tion,  and  the  Fury  of  their  Adverfaries. 

''  With 
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*'  Wich  that  populär  and  healing  Intention 
"  was  the  Statute  1 1  H.  VII.  framed,  by 
"  which  the  Obcdience  to  a  King  de  fa^o, 
^y  er  in  tlie  very  Words  of  it,  the  Prince  and 
"  Sovereign  Lord  for  the  Time  being,  is 
"  madc  lawful."  ßut  he,  who  thinks  oa 
thisSubjcd,  will  obferve,  that  it  is  one  thing 
to  make  a  Law,  which  encourages  a  general 
Obedience  to  Government,  and  another  to 
make  a  Law,  which  in  its  Confequences  may 
weaken  the  Bonds  of  that  Obedience.  Be- 
fides,  the  Circumftances  of  Henry  the  Se- 
venth's  Family  and  Reign  required  the  one  5 
the  Circumftances  of  this  Royal  Family  and 
Time  by  no  mcans  allow  the  orher.  Let  it 
be  fuppofed  however,  that  the  Time  would 
bear  it  5  yet  the  Rcafoning  juft  ufed,  to  fhew 
how  little  Proteclion  would  be  derived  in 
Civil  Troubles  from  the  Abolition  of  this 
Forfeiture,  will  rcceive  great  Confirmation 
from  confidering  what  have  bcen  the  Con- 
furudion  and  Effect  of  the  famous  Law  of 
Henry  the  Seventh.  The  natural  Confrru^ 
dion  fhould  fecm  to  be  that,  which  is  mofl: 
for  the  Benefit  of  the  People,  to  heal  and 
compofe  Civil  DifFerences.  And  it  is  the 
fettled  Rule,  that  Laws  made  for  the  Attain- 
ment  of  fuch  public  Ends  fhall  be  expounded 
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in  the  largeft  Senfe ;  and  tho'  the  Words 
are  fhoit  and  imperfed,  yet  they  fhall  be 
extended  fo,  as  not  to  be  ilkifory  and  vain. 
Under  this  Rule  an  Equity  has  frequently 
been  admitted  in  Statute  Laws  againft  the 
Letter.  Now  the  general  Intention  of  that 
Law  was  plainly  to  indemnify  the  Subjed, 
who  iTionld  not  only  fubmit  to  an  ufurped 
Authority  de  faöfo,  but  fhould  be  adive  in 
fapporting  it.  The  Words  of  it  fuppofe  a 
Kir.gly  Government,  and  are  applied  to  the 
AUegiance  and  Service,  which  fhall  be  paid 
to  the  Prince  upon  the  Throne.  The  Rea- 
fon  of  which  was,  that  none  of  the  antient 
Contentions  had  ever  ended  in  the  Repub- 
lican  Form  of  Government,  and  the  Law 
was  accommodated  only  to  the  Experience 
of  paft  Times.  But  the  Mifchief  might 
fjbfifl:  in  Cafes  not  exprefled  in  the  Words, 
and  the  Remedy  might,  in  the  rcafonablc 
Methods  of  Conftrudion,  be  made  adequate 
to  the  Mifchief.  It  is  rcmarkable  however, 
that  in  the  fingle  Cafe,  which  has  happened 
fmce  the  making  of  that  Law,  in  which 
the  Subjcä;  could  apply  it  to  his  Bcnefit,  it 
has  received  a  ftricl  Conftrudion.  For,  af- 
ter  the  Reftoration,  many,  who  were  called 
to  Account  for  fubmitting  to  the  ufurped 

Autho- 
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Authority,  infilted  upoa  the  Equity  of  the 
Statute;  but  it  was  denied  them  3  and  they 
were  told,  i .  That  the  Statute  luppofed  a 
Monarchy  to  be  the  Medium  of  the  execu- 
tive  Power,  and  providcd  only  for  a  King  de 
fa6fo.  2.  That  tho'  the  x\uthority  de  facto 
fubfifted,  and  was  fubmitted  to  for  a  Time, 
yet  it  was  ufurped  wrongfully  by  a  Party, 
and  every  thing  donc  under  it  was  void  in 
Law;  the  very  Queftion,  which  that  Law  of 
Henry  the  Seventh  was  intended  to  precludc. 
Indeed  the  Act  of  Indemnity,  after  the  Re- 
ftoration,  procccds  on  the  Suppofition  of  li- 
legality  in  the  Proceedings  of  the  late  Times, 
not  only  as  to  the  High  Courts  of  judicc, 
but  in  every  Part  of  the  Government ;  and 
leaves  thofe,  who  are  excepted,  to  be  profe- 
cuted  as  Traitors  at  Law.  This  is  a  Decla- 
ration  in  Parliament,  which  feems  to  prevent 
the  equitable  Conftrudion  of  the  Law  of 
Henry  VIL  and  evinces,  in  a  great  meafure, 
what  is  here  advanced,  that  from  the  Na- 
ture  of  Civil  Commotions  thefe  Ads  of  the 
Legiflature  will  aiways  prove  a  very  weak 
Support  to  thofe,  who  lean  upon  them  : 
Queftions  of  Law  will  be  blended  wirh 
Queftions  of  State,  and  both  be  govcrned 
by  Reafons  of  temporary  Convenicncc.   The 

wifc 
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wife  Hiftorian  of  Henry  the  Seventh's  Reigii 
was  {q  fendble  of  this,  that,  fpeaking  of  the 
Statute  concerning  a  de  facto  King,  he  in- 
timates,  that  it  was  not  Hkely  to  laft,  but 
made  to  fatisfy  for  a  Time;  and  calls  it  "  a 
"  Law  of  a  ftrange  Naturc,  more  juft  than 
"  legal,  and  more  magnanimous  than  pro- 
"  vidcnr."  Words  very  applicable  to  fuch 
an  Alteration  of  the  Conftitutioi"b,  as  thefe 
Objedors  demand. 

This  important  Subjcdl  has  now,  in  fome 
manner,  bcen  viewed  in  all  its  Parts.  The 
firft  Endeavour  was  to  clear  it  of  Circum- 
ftanccs,  which  do  not  belong  to  it  in  Eng- 
land i  and  from  which  have  arifen  the  gc- 
neral  Cenfures  upon  it,  to  be  found  in  the 
celebrated  Hiftorics  of  Civil  Wars,  and  the 
Writcrs  on  Liberty.  The  Foundations  of 
Reafon,  on  which  this  Part  of  the  Conftitu- 
tion  is  eftabliihed,  have  been  expofed  to 
View  ;  Natural  Right  fcparatcd  from  Civil 
Rightj  and  the  latter  fhcwn  to  bc  alone 
conccrned  in  the  Creation,  and  confcquently 
in  the  Forfeiture,  of  Inheritanccs.  The  Ge- 
neral Policy  of  Law  has  been  illuftrated  from 
Free  States,  as  the  Power  of  infliä:ing  this 
^'•■y  is  moft  ftrongly  binding  on  human 

Nature: 
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Nature :  The  particular  Policy  of  Govern- 
ment has  been  marked  out  as  diftind  froni 
Policy  of  Law,  in  refpecl  to  the  manncu 
and  Circumftanccs  attcnding,  and  the  Ef- 
fecls  anfing  from  tlic  Adminiiiration  of  this 
Power. 

To  conclude  :  Such  a  Terror  againft  Trea- 
fon  was  peculiarly  adapted  to  thofe  Ages,  in 
which  it  has  either  been  introduced  or  en- 
forced.  It  was  fittcd  of  old  to  the  Genius 
of  this  brave  People,  who,  defpifing  their 
own  Lives,  werc  only  to  be  moved  by  a  ge- 
ncrous  Regard  to  their  Pofterity.  It  is  fitted 
to  the  Genius  of  thefe  Times,  when  Perfons 
are  to  be  touched  in  that  dcareft  Part,  them- 
lelves  and  their  Families ;  and  the  Love  of 
our  Counrry  is  held  a  Weakn efs,  and  mif- 
taken  Principle  of  Adion.  Men  will  bc 
made  averfe  to  defperate  Engagements,  by 
a  Tendernefs,  which,  whcther  derived  from 
Inftinct,  Vanity,  or  Virtue,  is  of  equal  Mo- 
ment. They  pretend  to  be  againft  the  Con- 
tinuance  of  this  Terror  from  the  fame  Ten- 
dernefs 5  not  aware,  that  to  confefs  the 
Power  of  the  Affeclion,  is  to  vindicare  the 
Wifdom  of  the  Law.  But,  to  fpeak  plainly, 
Reafgn  has  marked  out  the  due  Olüce  of 
3  this 
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this  AfFedion,  as  of  all  others.  When  fe- 
paratcd  from  the  Purfuit  of  public  Good, 
nothing  can  be  more  falfe  and  dangerous ; 
when  unitcd  with  it,  nothing  more  juft  and 
bcneficial.  Nay,  the  fulleft,  as  well  as 
trueft,  Indulgence  of  the  Affedion  arifes 
from  this  Union,  The  Honour  of  a  Fa- 
mily is  lefs  obfcured  by  the  Punifhment 
than  the  Crime  ;  and  whoever  regards  his 
own  Fame,  and  their  lafting  Intereft,  will 
beft  provide  for  both,  in  laying  every  Check 
on  the  malignant  and  deceitful  Paflions, 
which  producc  the  Crime,  and  in  aflirting  to 
maintain,  by  the  mofl:  affeding  Sandions, 
the  Tranquillity  and  Safety  of  his  native 
Country.  Nor  let  it  be  called  Court-Adu- 
lation  and  Cowardice  to  fccure  thefe  ex- 
tenfive  Benefits.  What  is  Flattery,  and  what 
is  Cowardice,  but  either  artfully  to  in- 
dulgc,  or  tamely  fubmit  to,  thePalTions  and 
Humours  of  Men,  againft  Rcalbn,  and  the 
Dignity  of  human  Nature  ?  But,  if  that  be 
Flattery  in  public  Condud,  which  can  bear 
a  rational  Examination  upon  Principles  of 
Liberty,  ftrengthens  the  old  Foundations, 
fupports  the  legal  A  we  and  Authority  of  Go- 
vernment, every  wife  and  honeft  Man  would 
be  placed  in  the  Rank  of  fuch  Parafites. 

Could 
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CoLiId  one  of  this  Turn  of  xMind  pry  into 
the  Ekpths  of  Futurity,  and  fce  any  of  his 
dcgcnt!rate    Family   entertaining   traiterous 
Defigns,    his  Grief  would  be  confiderable, 
but  his  Indignation  would  be  greatcr.     Hg 
would  grieve  to  fce  the  Fruits  of  his  Induftry 
facrificcd  to  the  Ambition  of  one  ;    but  he 
would  call  ro  mind,  that  as  they  wcre  ac- 
quired,  enjoyed,   tranfmitted,  by  the  Pro- 
tedlion  and  Favour  of  Society,  they  were 
due  to  the  public  Safety,  when  abufcd  to 
the  Deftrudion  of  it.     He  muft  receive 
Pleafure  from  reflcding,  that  the  Law  of  his 
Country  would  fo  far  regard  his  Honour, 
as  not  to  own  the  Traitor's  Deicent  from 
him  j    and  tho'  he  would  compaflionate  an 
innoccnt  Poftcrity,  yet  knowing  the  Law  to 
have  the  Refourccs  of  Clemency,  as  well  as 
the  Scvcrities  of  Juftice,    he  would  hopc, 
that  thefe  might  merit  Reftitution  by  their 
Tcmpcr  and  Innoccnce  i   or,   at  leall,  run 
the  Race  of  thcir  Anceftors,  and  gain  new 
Riches  and  Honours  by  the  famc  Virtues. 

Inftances  there  are  in  Hiftory,  in  which 
Nations,  jealous  of  their  Privileges,  have 
confcntcd  by  new  Penalties  fuitcd  to  an 
Occafion,  and  more  ftrongly  enforced,  than 

L  any, 
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any,  whicli  the  Law  of  England  furnifhes, 
to  fecure  the  Government  eftablifhed.  Henry 
the  Third  of  France^  a  Prince  of  the  mildcft 
Nature,  as  'Davila  and  Mezeray  inform  us, 
in  a  füll  and  free  Convention  of  the  States  at 
BloiSj  being  much  prefled  by  the  League  *, 
enaded  the  fevereft  Laws  againft  Treafon. 
It  is  true,  thofe  Laws  did  not  fave  him; 
but  he  owed  his  perfonal  Ruin  to  Qualitics 
from  which  no  human  Means  can  fave  any 
Man  5  to  his  own  ili  Judgment  and  Bafenefs, 
and  to  the  ftrange  Enthufiafm  of  the  Bigot» 
who  by  Surprize  afTaflinated  him.  Befides,  ia 
refped  of  his  Caufe  and  Family,  thofe  LaWs 
could  have  little  or  no  EfFed,  being  untimely 
made,  not  to  prevent  a  Mifchief  only  forefeen, 
or  rifing  at  a  Diftance,  but  to  remedy  one  that 
Vas  inftant,  and  grown  too  ftrong  already  ; 
and  to  deter  a  Party,  whofe  Chief  was  almoft 
cqual  with  the  King  himfelf,  and  which  was 
fupported  by  a  confiderable  Body  of  the  Peo- 
ple,  intent  to  preferve  the  Succefllon  to  the 
Crown  in  Princes  of  the  National  Religion. 
Yet,  be  this  as  it  will,  if  the  Inftances  of  this 
Kind  are  not  rare,  and  fometimes  have  proved 
fucccfsfirl,  the  rather  ought  we  to  confirm 

*  BriJ[o7z  Code  d'H&iry  III.  L.  8. 
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öntient  and  conftitutional  Terrors,  for  the 
Prevcntion  of  a  Mifchief,  which  can  only 
become  formidablcfrom  a  carelefs  Contempt 
of  it,  and  to  fct  thcm  on  the  Side  of  that 
Eftabüfhmcnt,  which  is  fixed  on  the  Prin* 
ciples  of  the  Confticution  itfelf,  and  which 
has  fo  often  cmployed  in  its  Defence  the 
Wifdom  of  Parliament,  the  AfFeclions,  the 
Wealth,  and  Valour  of  the  wholc  Nation. 
Moft  of  the  civil  Troubles,  which  have  fillcd 
theAnnalsof  our  Kings  withfomanyLefrons 
of  Warning,  took  their  Rife  from  the  Dif- 
union  of  the  Nobles,  whofe  private  Attach- 
ments led  them  to  foUow  different  Standards, 
"whilc  the  Expedation  of  the  People,  being 
cqual  from  both  Parties,  inclined  them  to 
wifh  for  Rcpofe  ander  fome  one  Family,  ra- 
ther  than  the  Viclory  of  either.  But  where 
tbe  Experience,  as  well  as  the  Expe£lation,  is 
unequal,  where  the  Genius  of  a  Family 
has  becn  for  Gcnerations  repugnant  to  that 
of  the  People,  where  this  natural  Repugnance 
has  been  hcightencd  by  the  Policy  of  arbitrary 
Courts,  the  Scrvility  of  foreign  Nations,  the 
Protection  of  dctcrmined  Enemies,  by  the 
bafeft  Maxims  of  Superftition,  difpenfmg 
with  the  Obligations,  or  eluding  the  Sanc^* 
lions  of  true  Religion  5  who  cannot  but  ap- 

L  2  plaud 
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plaud  fuch  Means  of  giving  Vigoui*  to  the 
Law,  that  it  may  prove  a  Defence  propor- 
tioiied  to  the  Grcatncfs  of  our  Enjoyments? 
We  have  a  Religion  to  lofe,  founded  on 
PrinciplesofPurity,of  Freedom,  and  Mercy : 
Wc  havc  a  Conftitution  of  Government, 
the  bcfl:  formed  to  convey  Peace  and  Hap- 
pincfs  to  Mankind :  We  have  Honour  to 
lofe,  of  which  the  Monuments  of  former 
Agcs  fliew,  that  as  large  a  Patrimony  as  any 
Country  can  boaft  is  defcended  fiom  our 
Anceftors.  Thefe  are  Confiderations,  which 
cannot  but  affedt  good  Men  to  the  Heart : 
They  efpecially  concern  fuch  as  are  called  to 
the  pubUc  Service  in  Parliament.  A  brave 
Soldier  would  be  coverejd  with  Confufion,  to 
defert  the  Port  afligned  him  by  his  General 
in  a  Day  of  Battle :  fo  evcry  one  of  thefe 
is  equally  incapable  to  defert  that  Station,  in 
which  the  Choice  of  the  Crown  or  the  Peo- 
ple  has  placed  him,  a  Guardian  of  tiie  public 
Liberty.  And  as  he  would  appear  in  the  Field, 
if  the  Neccllity  of  the  Times  required  it, 
againft  Traitors,  who  fliould  invadc  thefe 
invaluable  Rights,  he  is  animated  by  the 
famc  Zeal,  to  lend  his  Voice  and  his  Power 
to  arm  the  Law  with  that  Terror,  which 
may  prevent  the  dangerous  Ncccßity. 

6  —  Kova 
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Lct  it  be  remembcrcd  further,  that  this 
Zeal  for  Liberty,  which  oppofes  itfelf  to 
the  Lovers  of  Tyranny  or  Licentioufncfs, 
infpires  a  due  Regard  to  the  rational  Aflertors 
of  it.  And  havc  not  the  Dcfcnders  of  Re- 
volution Principles,  and  the  Proteftant  Suc" 
ceilion,  a  juft  Claim  to  fo  important  a  Se- 
curity  againft  any,  who,  in  a  future  Time, 
fhall  attempt  to  eradicate  and  deftroy  ei- 
thcr  \ 

But  thefe  Confiderations  fhould  particu- 
larly  weigh  with  us,  *  when  a  Foreign  Power 
has  made  a  ftrong,  tho  vain,  EfFort,  even 
previous  to  a  Declaration  of  War,  in  Con- 
tempt  of  the  moft  facred  Leagues,  to  fhake 
the  firm  AUegiance  of  the  Subj,ed>  to  alter 
the  Government  of  this  Kingdom,  and  to 
gratify  a  fhamelefs  Perfidy,  and  a  ruinous 
Ambition.  If  the  Fleets  and  Armies  of  that 
Power  are  fent  out  with  a  Prctence  of  lup- 

*  This  Difcourfe  was  vvritten  a  few  Months  afcer  the 
Alarm  of  a  deGgned  Invafion  from  France  in  1743. 

L  3  porting 
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porting  AlUes  and  Friends,  it  means  only  to 
cxtcnd  and  aggrandize  itfelf.     Examplcs  of 
other  Countries  too  clearly  fhew,  that  tliey, 
who  court  and  rcly  upon  this  Friendfhip, 
nourifh  a  Strengtli,   which  will  prove  one 
Day  their  Dcftruäion.     Vainiy  they  flatter 
themfelves,  to  confine  the  Confequences  to 
their  Enemies.     When  once  the  Torrent 
paffes  its  proper  Bounds,  thofe,  who  have 
given  it  Vent,  are  the  firft  to  be  born  away 
in  the  Rapidity  of  its  Courfe.     The  Glories 
of  the  French  Monarchy  have  never  bccn 
built  upon  the  Juftice  or  Moderation  of  its 
Princes;  and,  when  they  have  given  Affift- 
ance  to  a  Neighbour  Nation  Vv^ith  generous 
Profellions,  their  Defign  has  uniformly  been 
to  fubvert  the  natural  Manners  and  Independ- 
ence  of  that  Nation.     The  People  oi  Eng- 
land have  expreffed  their  Senfe  of  this  Truth : 
the  Parliament  have  feconded  their  Indig- 
nation by  a  falutary  Law.    In  the  mean  timc 
it  is  not  to  be  doubted,  that  the  Attempts  of 
Enemies,  who  hate  our  good  Faith,  and  envy 
the  Sources  of  our  Strength,  may  taifc  a  Spi- 
rit  of  Watchfulnefs  both  in  the  Prince  and 
People :   and  as,  on  the  one  hand,  they  will 
engage  the  Royal  Family  on  the  Throne  to 
think  their  Security  depends  on  a  Lenity, 

Wifdom, 
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Wifdom,  Integriry  of  Government ;  Co,  on 
the  other,  they  will  engagc  the  Nation  to  a 
Temper  of  Caimnefs  and  Loyalty,  and  in- 
duce  every  private  Man  to  refled,  that  the 
Love  of  our  Country  comprehends  and  en- 
nobles  all  the  private  Relations  and  Partiali- 
ties  of  Life;  and  whatever  tends  mofl:  cf- 
fedually  to  perpetuate  theLaws  of  it,  tends, 
at  the  fame  time,  to  perpetuate  his  own 
Name,  Wealth,  Honours,  and  Pofterity. 
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O&ob.  15'.   174  f. 
HE  Writcrof  theforegoingEflay, 
in  confidering  the  Argument  of 
it,  both  as  a  gcncral  QLicftion  of 
Law,  and  with  a  particular  View 
to  the  Law  oi  England,  Iias  made  it  his  En- 
deavour to  obviate  eveiy  Objeftion,  wiiich 
either  the  Obfervation  of  others,  or  his  own 
Reafon  and  Invention  could  fuggeft  to  hira. 
Yet  he  is  fenfible,    that  one  Difficulty  rc- 
mains  unfatisfied,  which  may  not  be  im. 
properly  intioduced  from  a  Paflagc  in  the 
Book  itfelf ;  where  it  is  faid  *,  "  That  our 
"  Law  varies  from  the  Feudal  Polic)^    to 
"'  which  it  owes  its  Originj    becaufc,  by 
''  the  former,  all  forfeirablc  Lands  are  alien- 
^J^  able  at  the  Pleafure  of  the  Party  in  other 


*  P'  85, 
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^^  Ways  tlian  by  Forfeitare ;  whereas,  in  thc 
latter,  they  were  forfeitcd,  tho'  not  alien- 
"  able  or  chargeable  in  any  way  by  the  fole 
"  Will  and  Power  of  the  Tenant,  and 
'*  merely  dctcendible  to  bis  nextHeir  upon 
"  his  Dcath."  Now  it  may  bc  addcd,  "  If 
*'  this  Peculiarity  be  an  Advantage,  which 
"  the  Law  of  England  has  over  the  Feudal 
"  Law,  it  may  bc  complained  of  al ib,  as 
*'  an  Advantage,  which  it  maintains  un- 
*^  duly  over  the  Law  of  Scotland :  and  the 
*'  rather,  after  Provifion  had  been  made  at 
^^  the  Revolution  to  remedy  the  Inconfitl- 
*'  ency,  and  limit  the  Forfciture  of  Inherit- 
"  ances  within  its  juft  Bounds.  Li  our  Law, 
*'  the  Tenant  inTail  can  aliene  by  Confenf, 
"  and  upon  that  Reafon  was  made  fubjcct 
*'  to  Forfeiture  by  Crime.  In  that  of  iSV<?/-- 
*^  land,  the  Tenant,  under  a  ftrid  Tailzic, 
"  cannot  aliene,  and  yet  is  fubjed  to  For- 
"  feiture.  By  the  Ad  of  thc  Seventh  of 
"  Queen  Anne^  the  Right  of  the  Crown  to 
"  fuch  Forfeiture,  which  had  been  releafcd 
**  in  1690.  was  again  revived,  to  laft  tili 
"  the  Pretcnder's  Death,  and  then  was  to 
"  be  extinguifhed  for  ever.  To  fufpend  the 
**  Expedation  of  that  BleiTing  longer,  by 
\^  enading  the  Forfekure  to  continue  tili 

"  aftcr 
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"  after  the  Death  of  his  Sons,  is  manifeftly 
"  unjuft,  and  contrary  to  the  Terms  on 
**  which  it  was  fufpended  at  that  Time." 

In  this  Eflay  it  has  been  laboured,  with 
great  Care,  to  fhew,  on  what  a  Variety  of 
juft,  focial,  and  comprehcnfive  Principlcs, 
both  tiie  Creation  and  Forfeiture  of  Inherit- 
ances  ftand.  And  therefore,  tho*  it  be  true, 
that  the  Reafon  of  forfeiting  Eftates  Tail  in 
England  is  faid  to  be  derived  from  the  Te- 
nant's  Power  to  aliene  j  yct  it  fhould  bs  coa- 
fidered,  that  this  Reafon  is  only  one,  and  that 
perhapsthe  leaft  weighty,  feleded  from  many 
others,  which  fupport  it.  The  main  Principle, 
in  which  all  the  Points  of  this  Argument 
centre,  is  this,  that  every  Right  conferred 
by  Civil  Law,  is  jnftiy  limited  by  that  LaW;, 
according  to  the  Genius,  Confent,  and  Po- 
licy,  of  diffcrent  States.  So  that  if  the  lelTer 
Principle,  which  may  perhaps  be  thought 
to  come  clofer  to  the  ftriä:  natural  Juftice 
of  the  Cafe,  cannot  be  applied,  by  reafon 
of  general  Convenience,  the  greater  is  at 
band,  which  comprehends  and  decides  it.. 
In  the  Argument  of  a  famous  *  Cafe  in  the 

*  Hob,  Rep.  334.  Sheßeld  v.  Radcliffe. 

Exdie- 
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Exchequer- Chamber,  it  was  intimated  by 
one  of  the  bcft  Lawyers  of  any  Agc,  Lord 
Hobart j  that  it  was  not  a  neceiTary  or  fore- 
feen  Conftruäion  of  the  Statute  de  T)onis^ 
to  exempt  thefe  Eftates-Tail,  defcribed  in  it, 
from  Forfeiture ;  iince  even  aftcr  the  Statute, 
they  were,  in  EfFeft,  the  fame  as  Fee-fimplcs 
Conditional,  which,  on  IfTue  had,  were  be- 
fore  liable  to  be  afFeä:ed  by  the  Treafon  of 
the  Tenant.  It  was  therefore  plainly  his 
Opinion,  that  the  Forfeiture  of  them  might 
be  vindicated  from  othcr  general  Reafons 
of  Juftice  and  Civil  Prudence.  One  cannot, 
however,  help  acknowledging,  that  the 
cquitable  and  admired  Maxim,  "  No  Eftatc 
■'  ought  to  be  forfeited  by  Crime,  which 
*'  cannot  be  alienatcd  by  Confent,"  feem- 
ing  to  be  received  in  England,  furnifhes  an 
Evidence  of  the  Exadnefs,  with  which  our 
Law  holds  the  Scales  in  the  Bufinefs  of  For- 
feiture; and  how  ftudioufly  it  prefervcs  the 
Grace  of  Syftcm  and  Analogy.  But  it  muft 
at  the  fame  time  be  acknowledged,  that 
this  Maxim  receives  its  Weight  from  being 
grounded  on  anothcr  Maxim ;  that  "  No 
"  Eftate  ought  to  be  reftrained  from  a  com- 
**  plete  Power  of  Alienation  by  Confent." 
And  in  whatever  Law  this  iaft  Maxim  is  re- 
ceived. 


156      APPENDIX. 

ceived,  the  firft  will  be  obfcrved  of  courfc. 
Thcrcfore  if  one  attcnds  to  the  Law  of 
Scotland,  it  will  probably  appear,  tliat  the 
Want  of  adhcring  to  the  firft  Maxim,  fo 
far  as  Cafes  of  Forfeiture  fubfift,  which  caii- 
not  be  reconciled  with  it,  is  owing  to  the 
Negled  of  the  other  Maxim,  without  which 
the  firft  may  produce  the  greatcft  Dan^^er 
and  Inconvenience. 

To  treat  the  Subjed  with  Clearnefs  and 
Brevity,  it  will  be  niaterial  to  fet  forth, 

I.  The  general  Nature  of  Eftates-Tailzie, 
and  the  Hiftory  of  exempting  thofe  of  the 
ftricteft  Kind,  from  Forfeiture  for  Treafon. 

n.  How  far  that  Forfeiture  was  rcvived 
by  the  Operation  of  the  general  enading 
Words  in  the  Statute  7  Anna;,  c.21,  That, 
"  from  and  after  the  firft  Day  of  July 
"  170p.  all  Perfons  convided  or  attainted 
''  of  High  Treafon,  or  Mifprifion  of  High 
"  Treafon,  in  Scotland,  fhall  be  fubjed 
''  and  liable  to  the  fame  Corruption  of 
*'  Blood,  Pains,  Penalties,  and  Forfeitures, 
"  as  Perfons  convi^ed  or  attainted,  &c,  in 
\'  England," 

I.  As 
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I.  As  to  the  Origin  and  Natarc  of  Eftates- 
Tail  in  Scotland,  it  is  faid,  by  tlie  Authors, 
who  have  written  upon  thcm,  that  they  are 
dcrived  from  England,  and  in  the  Nature  of 
Subftitutions,  or  Fidei  commijjay  in  the  Ci- 
vil Law,  and  Feuda  Gentilitia,  in  the  Feudal 
Law.  The  cclebrated  Craig  fpeaks  of  theni 
as  recciving  a  ftrift  Interpretation,  being  in- 
JLirious  to  the  Courfc  of  Feudal  Defcents, 
the  antient  Fruits  of  Tcnure,  and  Rights  of 
the  Crown.  The  firft  Defign  of  them  was 
to  perpetuate  Eftates  in  the  Male  Line,  ex- 
ckiding  the  Heirs  General,  by  which  the 
Lords  and  King  loft  the  Wardlhip  and  Mar- 
riagc  of  Femalcs.  But  they  were  fubjed  to 
Forfeiturej  and  Membcrs  of  theEntail  ^^^"^^ 
apt  to  creare  Charges,  and  even  alienate 
wirhout  a  Remedy  providcd  for  the  next 
Subftitüte  or  Hcir  of  Tailzie.  To  prevent 
fuch  Charges  and  Alienations,  prohibitive 
Claufes  (conceivcd  in  gencral  Words,  and 
without  any  Penalty  anncxed)  wcre  addcd 
to  Entails5  and  yet  they  were  for  a  long 
timc  fo  intirely  new  to  the  Genius  and  Prin- 
ciples  of  the  Municipal  Law  of  Scotland, 
that  *  Craig  (who  wrote  in  the  Year  1600) 

«  V.  De  Feudis^  c,  i6.  /.  2.  ^'^  Taliia. 
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takes  no  Notice  of  any  other  Reftraint  oii 
Alienation,  than  the  old  Feudal  one  of  ask- 
ing  the  Supcrior's  Confent :  And  it  might 
well  admit  of  fome  Doubt,  whether  thofö 
Clauics  would  be  allowed  as  legal,  and 
"whether  any  or  what  Relief  could  be  given 
to  the  Heir  in  virtue  of  them.  In  refpect  of 
CreditoL's  for  a  valuable  Confideration,  the 
i8th  Ad  paflcd  in  the  Pauliament  of  1621» 
againft  the  fraudulent  Difpofitions  of  Bank- 
riipts,  had  rendered  them  of  no  Avail  5  and, 
by  Confequence,  had  placed  them  in  an  un- 
favourable  Light.  Thejudges  however,  at 
Jaft,  made  fome  EfForts  towards  relieving  the 
Heir ;  and,  by  Conftrudion  of  that  very 
Act,  confidercd  him  as  a  Creditor  under 
the  prohibitive  Claufc  of  the  Settlement, 
hwt  only  againft  the  voluntary  and  gratuitous 
Deeds  of  his  Predeccftbr:  The  Land  was 
(lill  liable  to  Contrads  of  lawful  Debr, 
"'agreeably  to  the  pofitive  Words  of  that  Ad, 
which  had  bcen  thus  conftrudively  takcn 
to  the  Heir's  Benefit.  When  thejudges  had 
procecded  fo  far  in  Support  of  thcfe  Settle- 
ments, it  is  eafy  to  imaginc,  that  the  Makcrs 
t)f  them  would  contrive  Means  of  extend- 
ing  that  Support  much  farther,  and  of  ob- 
taining,  by  the  exprefs  Provifion  of  the  Partyj 

what 
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what  the  mere  Operation  of  Law  could  not 
effeduare.  To  this  intent,  the  Claufcs  irri- 
tant  and  refolutive  were  infertedj  one,  to 
make  void  all  Cliarges  and  Executions  on 
the  Land,  that  the  Creditor  might  receive  no 
Bencfit  from  his  Contrad  5  the  other,  to  ex- 
tinguifh  the  Right  and  Title  of  that  Member 
of  the  Entail  (who  (hould  fubjed  the  Land 
to  Debt),  and  of  all,  who  claim  under  him. 
Thus  the  Conditions  of  the  Settiement  were 
enforced  at  the  Peril  of  the  fcveral  Literefts 
of  thofe,  who  fhould  be  concerned  in  break» 
ing  them. 

Lord  Stair  *  ( who  was  Prefident  of  the 
Seflion  foon  aftcr  the  Rcftoration),  in  his  In- 
ftitutes  of  the  Law  of  Scotland,  intimates, 
that  luch  Claufes  did  not  become  very  ordi- 
nary  earlier  than  his  own  Time  ;    and  gives 
it  as  his  Opinion,  that  "  they  do  not  well 
"  quadrate  with  the  Right  of  Property;" 
för  which  Caufe,  he  fays  (fpeaking  of  the 
State  of  them,  when  he  writes),  "  they  arc 
*'  feldom  put  upon  Hcirs  of  Line,   Hcirs 
"   Male,  or  Heirs  of  Provifion,  by  Contracts 
*'  of  Marriage,   as  being  Heirs  of  Blood/' 

*  Stair' s  Inß,  i  B,  Tit.  14.  4  B.  Tit.  18. 

Hc 


i6o      APPENDIX. 

He  obfervcs  * ,  that  "  in  England  thelc 
*'  Eftatcs  were  made  void  by  a  diflembied 
"  ProGceding  of  Fine  and  Recovery  5  and 
"  by  Warrants  to  feil,  purchafed  in  Parlia^ 
"  ment,  which  pafs  without  much  Diffi^ 
"  culry.  If  they  become  frequent  with  us, 
"  it  is  likcly  \ve  fhall  find  the  famc  Re^ 
"  mcdy."  And  he  adds,  "  Albeit  Claufes 
'*'  irritant  in  Tailzics  be  not  penal,  yet  be- 
'*  caufe  they  are  againft  the  Common  Law, 
"  and  thercforc  odious,  they  fhould  not  take 
"  Etfcd,  betöre  they  be  declared  in  a  judi- 
"  cial  Courfe."  To  the  Reafons  here  laid 
down,  it  rauft  be  owing.  that  thefe  Claufes 
are  not  expounded  the  moft  liberally  in  Sup- 
port of  the  Defign  of  the  Maker :  For  if  one 
of  them  is  by  Negligcnce  omitted  in  a  Set- 
tlement,  and  one  ftands  alone,  tho'  the  Maker 
intended  bothj  yet  they  are  never  fuppofed, 
when  they  come  in  Judgment,  to  imply  one 
anothcr.  A  Claufe  irritant  will  annul  Debts 
contradcd,  but  not  the  Right,  which  the 
Dcbtor  has  to  the  Land  >  in  which  Cafe,  the 
Creditor  is  the  only  SufFercr  :  And  a  Claufe 
rcfolutive  will  make  void  the  Right  of  the 
Dcbtor,  but  not  the  Debts  contradcd  ;   in 

*  Inß.  2  B,  Tit.  3, 

which 
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wliich  Cafe,  the  Debtor  is  the  only  SufFerer. 
After  fome  Experience,  thefe  Claufes  werc 
found  to  tend  greatly  to  the  Injury  of  Cre- 
ditors,  and  the  good  Faith  of  Commerce,  fo 
as  to  evade  the  piain  Meaning  of  the  Ad  of 
1621.  as  well  as  inconfiftent  with  the  Na- 
ture  of  Property  and  Dommion.  Such  Incon- 
veniencies  were  more  efpecially  apprehended 
upon  the  Determination  of  the  remarkable 
Q2i(Q,oiLoi<\Stormontm  ibbi.  in  whichirri- 
tant  and  refolutive  Claufes  were  adjudged 
efFedual  in  refped  of  allCreditors  whatever. 
Another  Ad  of  Parliament,  therefore,  was 
thought  neceflary,   to  reftrain  their  Opera- 
tion, and  to  fecure  Creditors  and  Purchafers, 
who   contraded    bona  fide,    and   without 
Notice  j  that  is,  were  not  aware  of  the  Li- 
mitations  and  Conditions  annexcd  to  the 
Eftate.     This  was  done  in  the  Year  168 f. 
by  a  declaratory  "^  Law  conccrning  them.  In 
the  fame  Ad,  Occafion  was  taken,  for  the 
firft  time,  to  give  a  Parliamentary  Sandion 
to  the  Tailzies  fo  limited,     ßut.during  all 
this  time,    however  the  ordinary  Rights  of 
Alienation   might   be  reftrained,   or  taken 
away,  the  Righc  of  the  Crown  to  the  For- 

♦  V,  Aa  Ä2.  1685.  Scotch  Acts  ofParl  V.  III.  p.  35- 
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feiturc  of  thefeTailzies  upon  Offences,  whicli 
legally  incurred  it,  was  ncver  callcd  in  Qiie- 
ftion  ;  and  that  Law  referves  and  declarcs  it, 
by  cxprefs  Words. 

At  the  Revolution,  the  Forfeiturc  in  Pre- 
judice,  not  only  of  Crcditors  and  Vafials, 
but  of  Heirs  of  Entail,  was  declared  to  bc 
a  great  Grievance,  by  the  Convention  of 
Eftates  in  Scotland.  Nor  was  the  Argument, 
which  now  feemed  to  be  drawn  for  defeat- 
ing  this  Penalty,  or  Alienation  by  Forfeiturc, 
in  Treafon,  froni  the  EfFed  of  the  reftridive 
Claufes  in  Tailzies,  to  defeat  the  ordinary 
Kinds  of  Alienation,  any  Reafon  or  Argu- 
ment for  declaring  it  fo.  For  furely  it  could 
ncver  be  thought  right,  or  confillent  in 
Realbn  (if  fome  ftrange  Abufes  of  the  Powex 
of  infliding  this  Penalty,  recent  at  that  time, 
had  not  demandcd  it),  to  add  by  Act  of  Par- 
liamcnt  (as  was  done  in  1690.)  a  new  and 
more  extended  Operation  to  thofe  Claufes, 
not  warranted  by  the  Rules  of  conftruing 
thcm,  or  the  antientPolicy  of  the  Kingdom, 
mercly  to  faveTailzies  from Forfeiturc  j  wheii 
the  Parliament  had  been  fo  jealous  of  thcm 
five  Yeais  before,  as  to  reftrain  them,  for  the 
fake  of  public  Policy,  in  refped  of  Crcditors 

and 
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and  Commerce,  even  againft  thcir  natural  and 
judicially-allowed  Operation.  ThcTruth  is, 
that  the  Hiftory  ofthe  Times,  and  thc  Claim 
of  Rights  made  by  tliat  Kingdom,  will  untbld 
the  fole  Caule,  why  the  Forfeiture,  at  leaft  in 
refpeä:  of  the  Heir,  was  conüdered  as  a 
Grievance.  *  Confifcations  were  promifed 
before  Conviclion  or  Procefsj  Perfons  im- 
prifoned  without  a  Reafon  given  ;  forced  to 
depofe  againft  themfelves  in  Capital  Crimes; 
purfucd  and  forfeited  upon  Stretches  of  ob- 
foletc  Laws,  frivolous  Pretences,  and  dc- 
fedive  Proofs.  Judges  were  influenccd  by 
Commands  contrary  to  Law,  and  turned 
out  of  their  Offices  for  Difobedience,  incon- 
fiftently  with  antient  Ufagc,  and  thcir  ne- 
ceflary  Independencc :  Opinions  given  by  the 
Lords  of  Sellion,  that  to  conccal  the  asking 
of  Relief  for  one  forfeited,  and  the  refuiuig 
to  difcover  private  Judgments  in  relation  to 
other  Mens  Actions,  arc  Points  of  Treaibn. 
It  is  not  to  be  wondered,  when  the  Crime 
was  to  fuch  an  high  Degree  prccarious,  the 
Merhod  of  proceeding  ib  arbitrary  and  un- 
juft,   the  Examples  of  thofe,  who  fuffcrcd, 

*  Acls  of  Sz.  Pari.  Vol.  ITI.  p  11-— 15^  See  ths 
Declaration  of  Eß.  containins:  the  Cla:v.  -f  Righti,  &:  — 
The  Articlet  of  Grievance  reprefentedi  6cc. 
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reccnt  and  numerous,  that  a  Punifhmcnt, 
which  is  the  Terror  and  fevcreft  Scourge  of 
bad  Men,  fhould  bccome  formidable,  as 
well  as  odioLis,  to  good  Men.  The  Attain- 
der of  the  Earl  of  Argyle  in  löSf.  is  parti- 
cularly  taken  notice  of  in  the  Claim  of  Rights, 
as  a  Reproach  to  the  Juftice  of  the  Nation. 
One  Claufe  in  it,  declaring  him,  and  thofe 
who  had  joined  with  him,  incapable  of 
Mercy,  and  fach  as  fhould  interpofe  for 
thcir  Reftoration,  guilty  of  Treafon,  was  fo 
much  beyond  the  Example  of  former  Times, 
that  it  was  repealcd  in  the  following  Year, 
by  the  very  Parliament,  which  attainted  him. 
In  1 685?.  as  foon  as  the  Convention  of  Eftates 
had  been  declarcd  a  Parliament,  and  thenew 
Government  was  eftablifhed,  his  Attainder 
was  cntirely  reverfed  ;  and  the  Preamble  to 
the  Ad  of  Reverfal  recites  that  Part  of  the 
Claim  of  Rights,  which  was  applicable  to 
the  Proceedings  in  his  Cafe.  The  Reverfal 
oi  Andre'UJ  Fletcher  oi  Saltouns  Attainder, 
and  the  Reverfal  of  Sir  Tatrick  Humc'sAt- 
tainder,  in  1690.  recite  the  fame  in  the 
ftrongcft  Terms  5  and  add,  that  all  fuch 
Forfcitures  are  to  be  confidered,  and  the  in- 
jurcd  Parties  redrefled.  The  former  had 
been  condemned  011  the  Depofition  of  a 
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fingle  Witnefs,  undcr  the  Terror  of  Dcath, 
and  Temptation  of  Pardon,  as  ftanding 
charged  with,  and  Prifoncr  tbr,  the  alledged 
Crimes.  This  is  a  general  View  of  the  Facts, 
upon  which  the  Dcclc/tation  in  the  Claim  of 
Rights  was  founded.  And  thät  lach  Op- 
preflion  might  be  prcvcntcd  for  the  future, 
*  in  thefe  two  Sellions  of  Parliament,  two 
diffcrent  Aäs  were  madc  in  favour  of  Vaflals, 
CreditorS;  and  Heirs  of  Eniail,  of  Pcrfons 
forfeited.  By  the  lauter  01  thofc  Laws  (the 
Acl  of  1690.)  the  Right  of  the  Crown  to 
thcConfifcation  of  Eftates-Tail  was  limircd, 
and,  in  a  great  meafure,  releafed ,  and  ''  the 
"  Heir  prejudged,  only  in  fo  far,  as  the 
''  Party  forfeiting  had  Right  to  contraci  Debt, 
"  or  afFecV  the  Land,  or  othcrs,  by  Qiialit/ 
**  of.the  Right  and  Infeoffmcnt,  and  had 
*'  not  exercifed  his  Right." 

Now  it  will  not  be  improper  to  obferve, 
thar  the  Preamble  to  the  Act  of  1 6po.  which 
relcafcs  the  RsOyal  Right,  inftcad  of  ground- 
ing  itlelf  on  the  Pacls  jaft  mentioned,  feems 
to  carry  the  thing  too  far,  and  to  procced 
upon  Reafons  of  anothcr  kind  than  were 

*  Aä  33.  1689.    ^-?33.  i()f)o. 
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exprefled  two  Years  before,  in  the  Claim  of 
Rigiits;  or  even  that  very  Year,  in  the  Re- 
verfal  of  the   Earl  of  Argyles,   Andrew 
FUtchefs,  and  Sir  Patrick  Humes  Attain- 
ders.   No  Principle  is  liiore  juft  and  amiable, 
than  what  is  laid  down  in  that  Preamble, 
that  "  every  Man  fnould  fufFer  for  his  own 
*'  Crime:"  yet  how  to  prevent  (agreeably 
to  what  is  faid  immediately  after)  "  the  In- 
**  nocent  from  being  involved,"  in  a  great 
meafure,   and  under   fome  Circumftances, 
"  with  the  Guiity,"  is  a  very  härd  Problem 
in  Politics,  and  human  Life :  for,  in  many 
Cafes,   the  Nature  of  Things  infeparabiy 
biends  their  Interefl:.    And  in  all,  where  they 
are  blended  by  Policy  of  Law,  and  Civil  So- 
ciety, Natural  Equity  interpofes  lefs  in  fa- 
vour  of  the  Heir,  than  of  any  other.     Let 
that  Equity  be  applied  to  Creditors  and  Vaf- 
fals,  Perfons  who  have  paid  a  valuable  Con- 
fideration  for  their  Intereft,  it  not  only  ought 
to  be  maintained  to  the  utmoft,  but  is  in  no 
fort  impeached  by  the  Law  made,  fubfequent 
to  the   Union.     But  it  carries  not  equal 
Weight,  when  applied  to  Heh-s  of  Entail, 
whofe  Intereft  was  gratuitoufly  conferred  5  is 
flibject,  in  many  Cafes,  to  be  extinguifhcd 
or  diminifhed  by  voluntary  Alicnations,  or 

Charges 
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Chargcs  of  the  immediate  Poflcflbr ;  ^rA., 
receiving  its  Allowance  from  the  L.i\v,  as 
well  as  its  Exiftence  from  the  Makcr  of  the 
Tailzie,  may,  in  all  Caics,  rcafonably  ftand 
fubjed  to  be  rcfcindcd  by  Contravcations 
of  Law,  as  well  as  of  the  Settlement.  An- 
other  thing  laid  down  in  the  Preamble,  as 
a  Gmünd  of  that  Act,  is,  the  Prineiple  al- 
ready  mentioned,  "  that  nothing  ought  to 
"  be  forfcited  by  Crime,  which  cannot  be 
"  alienatcd  by  Confent."  And  this  is  not 
fo  much  a  new  and  difFerent  Principle,  as  a 
Branch  of  the  former,  or  a  Conclufioii 
deduced  from  it.  It  is  in  itfeif,  and  takeii 
abfolutely,  a  rational  and  juft  Conclufion  ; 
but  when  made  the  Meafure  of  judging 
on  this  Qiieftion,  as  it  concerns  the  ftrid 
Tailzies,  may  be  fairly  fhewn  to  bc  atrcndcd 
with  Danger  j  and,  if  purfued  to  its  Exrent, 
inftead  of  placing  the  two  Parts  of  this  united 
Country  upon  equal  Ground,  will  confcr 
a  kind  of  Privilege,  or  Exemption,  upoii 
one,  for  the  Eencfit  of  neither.  This  will 
be  confidered  more  properly  under  the  Se- 
cond  Head  of  Argument,  when  the  Revival 
of  the  Common  Law  of  Scotlandj  as  to 
thefe  Tailzies,  fhall  be  vindicated.  Lct  it 
fufiice  to  Tay  hcre,  that,  upon  the  Whole, 

M  4  this 
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this  Prcamble  fcarce  appears  to  have  been 
framed  and  coiifidered,  as  the  Prefaces  to 
Laws  ought  to  be  :    it  aims  to  draw  Argu- 
ments for  releafing  the  Right  of  Forfeiture 
from  vague,  indiftind,  and  general  Maxims  j 
and  not  from  that  particular  Expericnce, 
which  fhould  be  the  Induccmcnt  to  every 
Law,  and  which  was  the  only  Caufe  of  de- 
claring  that  Right  a  Gricvance.    Befides,  the 
true  Remedy  for  the  Grievance  did  not  lie  in 
advifing  the  Crown  to  releafe  the  Right  of 
Forfeiture,  but  in  taking  away  that  Defcrip- 
tionof  the  Crime  of  Treafon,  and  thofe  Me- 
thods  of  Procccding,  which  had  been  made 
the  Inftruments  of  applying  it  to  Purpofes 
of  Oppreflion.    And  this  may  be  faid  under 
the  Sandion  of  great  Authority,   fince  the 
Parliament  of  Great  Britain  fcemed  to  con- 
fider  the  Matter  in  this  Light,  when,  without 
lillening  to  the  general  Maxims  of  Reafon 
cited  from  the  Preamble  of  the  Ad  of  i  6^q. 
they  applied  themfelves  to  alter  the  Crime 
and  Procefs  of  Treafon  in  Scotland--,  to  re- 
guläre tlie  Adminiflration  of  Juftice  in  State- 
Crimes,  upon  Principles  much  fafer  for  tiie 
Subjed,  than   were  icnown  there  before; 
and  fo  thought,  that  all  probable  Danger  of 

revivin^ 
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reviving  the  Grievance  was  removed  by  that 
very  Statute,  which  rei\ored  the  Right. 

IL  The  next  Qiicftion  is,  How  fair  the 
general  Words  of  the  Ad  for  improving  the 
Union,  paflcd  7  Ann£,  operate,  to  revive 
this  kind  of  Fortciture :  the  Confideration 
of  which  will  prefent  to  View, 

1.  In  what  Cafes  Eftates-Tailzie  are  faved 
from  Forfeiture,  notwithftanding  the  gene- 
ral Words. 

2.  What  Cafes  of  Forfeiture,  arifingfrom 
fuch  Eftates,  coincide  with  the  Principle  of 
confifcating,  by  Crime,  that  Property,  which 
may  be  alienated  by  Confent  j  and,  not  having 
been  taken  away  by  the  Ad  of  165)0.  fubfift 
ftill  by  the  Common  Law  of  S cot  and,  with- 
out  receiving  any  Operation  from  the  fame 
general  Words. 

g.  What  Cafes  of  Tailzies  are  laid  open 
by  thofe  Words,  to  Forfeiture  j  and  do  not 
coincide  with,  nor  are  governed  by,  that 
Principle. 

I.  Every 
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I.  Evcry  Cafe,  which  the  Law  oi England 
favours,    and   cxempts  from  Forfcitare,    is 
faved  in   the  Law  of  Scotland.     TaiJzics, 
made  in  Confidcration  of  Marriage,  or  lipon 
any  other  Confideration,  are  not  affeded  by 
the  Forfeiture  of  a  Traitor,  who  is  exprefly 
dcfcribed  in  thcm  as  only  Tcuant  for  Life, 
and  has  none  of  the  Powers  incident  to  the 
Property  of  the  Fee  ;    feveral  of  which  the 
Tenants  in  Tail  ftiU  cnjoy,  fo  as  to  make 
their  Eftates  confidered  ju^Jy   in  Law,   as 
Eftates  of  Inhcrirance,  tho'  thcy  are  tied  up 
in  many  Points,  by  the  ftricl  CJaufes,  in  their 
refpedive  Settlemcnt.     Again,  where  there 
are  any  Subftitutions  or  Remaindcrs  in  a 
Settlement,   thefe  are  not  afFeded  by  the 
Forfeiture  of  the  Tenant  in  Tail  in  PoITef- 
flon,  agrecably  to  the  Provifo  in  the  Statute 
33   Hen.   8.    and   it  has   been    ufual  for 
the  Grantee  of  the  Forfeiture,  to  purchafe 
out  the  Intereft  of  the  Subftitutes  or  Re- 
mainder-mcn  j  tho',  by  many  particular  Ads 
of  Pariiament   pafled    upon   extraordinary 
Occafions,  a  Day  has  been  given  to  them, 
againft  which  they  wcre  to  come  in,  and 
make  their  Claims    otherwife  their  Right 
and  Intereft  wcre  to  be  totaily  extinguiOied. 

In 


APPENDIX.      171 

In  this  Inftancc,  by  making  thc  Law  of 
Eyigland  the  Rule  ot  Forfeitare  in  ScotUndy 
the  Effed  of  the  Ad  of  1690.  is  ftill  prc- 
fcrved  tothe  Subftit-utcs  or  Rcmainder-mcn: 
for  at  thc  Common  Law,  before  that  Ad, 
the  Forfeiture  of  the  Tenant  in  PoüelTioa 
was  the  Dellrudion  of  the  whole  Settle- 
ment.  Laftly,  where  any  Man  was  feifcd 
of  an  Eftate-Tailzie,  afFecled  with  prohi- 
bitive,  irritant,  and  refolutive  Ciaufes,  and 
was  married  before  the  Ad  of  the  Seventh 
of  Queen  ylnne  took  place,  lilue  being 
had,  or  PoflibiUty  of  Ifllie  remaining,  hc 
was  fecuicd  in  like  manncr.  This  Cafe 
was  confidcred  in  a  particalar  Provifo  of 
the  Ad,  out  of  Tcnderncfs  to  fuch,  as  had 
adually  contraded  in  Marriage  ac  that  time, 
inConfidence,  thar  Settlements  foeftablifhed 
would,  in  refped  of  the  Iflue  of  the  Mar- 
riage, be  exempt  froni  Forfeiture,  tlio'  not 
intended  to  be  favoured,  in  refped  of  any, 
who,  being  feifcd  under  rhefe  (Irid  Settle- 
ments, fhould  marry,  aftcr  Warning  giveii 
by  Pariiament,  that  the  Condition  of  For- 
feiture was  annexed  to  them,  for  thc  futurc, 
by  Conftrudion  of  Law. 

2.  As 
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2.  As  to  the  Cafes,  which  fubfift  by  tlie 
Common  Law  of  tS'r^/-/^;^^  (without  having 
bcen  varied  at  any  time  by  Statutes),  and  co- 
incide  with  the  Priiiciple  fo  often  mcntioned, 
thcy  may  be  ftated  in  this  manner.     Where 
theMaker  of  aTaüzie,  upon  oncrous  Caufes, 
er  a  valuablc  Confideration,  referves  an  ex- 
prefs  Power  to  alter  or  innovate  during  his 
Life,  by  Aas,  which  he  does  not  fpecify  to 
be  perfonally  excrcifed  by  himfelf,  and  after- 
wards  commits  Treafon,    he  may  be  con- 
ftrued  to  forfeit.    This  is  agreeable  to  Deter- 
minations  in  England'^,  that  where  the  Con- 
dition  of  Revocation  in  a  Settlement,  either 
in  refped  of  Tender  or  Deed,  is  not  fo  per- 
fonal,  but  that  another  may  perform  it,  there 
the  Crown  may  exercife  the  Power  of  rc- 
voking,  upon  a  legal  Forfeiture.     Where 
the  Maker  of  a  Tailzie,  not  depending  on 
any  onerous  preceding  Caufe,  is  inclined  to 
revoke  it.  tho'  he  has  not  exprefly  referved 
a  Power  for  that  Purpofe  5   yet  it  is  implied 
in  the  Settlement,  as  being  donatio  mortis 
cauß,  and  in  the  Nature  of  a  Teftament, 
which,  tili  the  Death  of  the  Party,  is  am- 

■  *  Hah'sH.Pl.C.  Voll,  p.245. 
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bulatory,  and  a  revocable  Ad.  Herc,  likc- 
wife,  thc  Principle  does  not  interpofe  to 
prcvcntthe  Forfeiture.  WhereTailies  carry  a 
iimple  Dcftination  of  SuccelHon,  they  may 
be  cxpofcd  to  Forfeiture,  confiilently  with 
this  Principle;  becaufe  thofe  Settlements 
provide  only  a  particular  Line  of  Succeilion, 
varying  from  tiie  legal  one^  and  leave  a 
Power  to  the  Maker,  or  refpedive  Members, 
as  they  fucceed,  to  alter  them.  Where 
Tailies  arc  created  with  prohibitive  Claufes, 
Ol  pa[ia  de  non  alienandOj  there  can  be  no 
Ground  of  Complaint,  if  they  are  expofed 
in  like  manner.  For  thofe  Claufes  operate 
ho  further,  than  to  prevent  voluntary  and 
gratuitous  Difpofitions  of  the  Land :  it  is  ne- 
yerthelefs  fubjecl  tothe  PoflefTor's  Debt^,  and 
liiay  be  difpofed  of  for  a  valuable  Cpnfi- 
deration.  Where  Tailies  are  made  in  the 
ftrideft  manner,  if  a  Power  of  raifmg  a  Sum 
of  Money,  or  affeding  the  Land,  by  Debt, 
to  a  particular  Value,  be  referved  to  the 
Member  of  theSettlemcnt  in  Poücllion,  the 
Heir  may  be  prejudiced  by  thc  Forfeiture  of 
the  Poifeübr,  fo  far  as  that  Power  extends, 
agreeably  to  the  Operation  of  the  Principle, 
and  within  the  Intention  of  the  Ad  of 
1690. 

3.  !t 


174      APPENDIX. 

3.  It  muft  now  be  acknowleged,  that 
there  is  a  Cafe  taken  away  by  the  Ad  of 
1690.  and  rcvived  by  the  Statute  of  the 
7th  of  the  ,/ueen,  which  can  hardly  be  re- 
conciled  with  this  Principle  5  in  which  an 
Heir  of  Tailzie,  taking  Right  of  Succeßion 
by  a  Settlcment,  having  in  itClaufes  irritant 
and  rclblutivc,  as  well  as  prohibitive,  may 
forfcit  on  the  Commillion  of  Treafon,  not 
only  for  himfclf,  but  for  the  Heirs  of  his 
Bodyj  tho'  the  Law  has  not  given  him  a 
legal  Method  of  Conveyance,  by  which  he 
can  bar  the  Right  belonging  to  his  own 
Ifllie,  Linder  the  Settlemcnt.  But  tho'  the 
Law  has  not  exprcfly  providcd  fuch  a  Me- 
thod, yet  it  has  left  onc  open,  in  Confe- 
quence  of  the  Ad  of  1 68  f.  concerning  Tail- 
zles.  By  that  Ad,  if  the  Provifions  and 
Claufe-s  irritant  and  refolutive,  are  not  re- 
peated  in  the  Return  of  the  Inqueft,  and  in 
all  the  hiftrumcnts  of  Seifin  and  Convey- 
anccs  ( which  are  neceflfary  in  Scotland,  to 
put  the  Hcirs  of  Tailzic  in  PofTeßion),  the 
Ömillion  Hiali  import  a  Contravention 
agamft  the  Pcrfon,  who  omitted  to  infcrc 
them,  but  not  againrt  Crcditors  bona  fide : 
and  thus  an  Heir,  who  rcfolves  to  break  the 
Tailzie,  may  take  Advantage  to  feil,  from 
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thc  Omillion  of  thcfe  Claufes ;  in  which 
Cafe,  he  will  get  his  Price,  the  Buycr  be 
fecure,  and  the  next  Heir  of  Tailzie  be  de- 
feared.  Had  this  been  forefecn,  when  that 
Law  was  made,  it  would  have  bcen  pre- 
ventcd :  but,  whilft  the  Pollibility  of  it  lub- 
fifts,  it  foftcns  the  Hardfhip,  and  affords,  in 
fome  Degree,  a  Plea  for  the  Forfeiture,  even 
upon  the  Principle  of  Alienation  by  Confent. 
For  the  Law,  being  a  Stranger  to  thofe  re- 
fined  Notions  of  Honour,  which  diftracl  fome 
Minds,  will  not  prefumc,  that  he  would 
fcorn  to  alienate  the  Eftate  of  his  Family  by 
Fraud,  who  expofes  it  to  Forfeiture  for 
Treafon  committed  in  Violation  of  his  Alle- 
giance,  and  folemn  Oaths. 

Admitting,  howcver,  that  this  Cafe  does 
not  purfuc  the  Principle  infiftcd  on,  it  fhall 
now  be  argued  ( with  all  Refped  to  the 
Memory  of  that  Parliamcnt,  who  framed 
the  Ad  of  1690.),  that  the  Cafe  ought  not  to 
purfue  it.  For  it  ieads  to  Confequences 
widely  difFerent,  in  the  Laws  of  England 
and  Scotlandj  and  tho',  when  applied  to 
both,  it  founds  the  fame  thing  in  Words,  it 
is  by  no  means  the  fame  in  Reality.  In 
Order  to  prove  this,  it  will  be  importanr,  to 

ftate 
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(täte  the  gcneral  Notions  of  Law  in  thc  twa 
Countrics,  as  to  thc  Power  allowed  over  In- 
heritaiiccs.     The  antient  Feudal  Policy  was 
very  ftrid  upon  this  Subjed,  and  gave  thc 
Tcnant  hi  Fee  no  other  ■  rivileges,  than  fucii 
as  arofe  from  his  Poflellion  of  the  imme- 
diate  Profits  and  Improvements  of  the  Eftate. 
The  Courfe  of  Succeffion    was   uniform ; 
and  every  Man,  who  claimed  under  a  Feudal 
Gift  made  to  one  and  his  Heirs,  was  to  de- 
rive  his  Defccnt  from  the  Blood  of  the  firft 
Feudatary,  or  Purchafer.  So  that  when  oncc 
the  Gift  had  been  made  by  the   King,  or 
Lord,  the  Law  feemed   to  takc  the  futurc 
primary  Dircdion  of  it  into  its  own  Hands. 
By   degrees,    the  Stridnefs  of  this  Policy 
wore  out  in  Efigland,  and  the  Law,   in  a 
Courfe  ofAgcs,  has  adopted  newPrinciples, 
and  allowed  fuch  a  Latitude  of  Alienation 
to  thc  Tenant  in  Fee,    that  at  prelent  it 
fecms  only  to  ad  a  Secondary  Part,  either  to 
comc  in  Aid  of  his  Intention,  when  he  has 
declared  it,  or  to  fupply  the  Defed  of  not 
declaring  it,  by  general  Rules  of  Defccnt 
and  Diflribution,  which  take  place  in  Failure 
of  aDifpofition  made  by  himielf.  It  is  upon 
thefe  Principles,   that   feveral  Methods   of 
Conveyance  have  been  eftabiilhed,  by  which 

the 
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the  Courfeof  Succcilion  may  be  new-mould- 
ed ;  that  Statutes  have  been  made,  at  diffcrcnt 
Times,  enabling  to  alienate,  to  charge  Lands 
with  Debt,  and  to  devife  them  by  Teftament. 
Hence  the  Court  of  Chancery  has  gradually 
extended  a  fuperior  Relief,  orEquity,  to  the 
Devifee,  or  Hares  fal^us,  in  prefcrcnce  to 
fhe  Heir  at  Law,  or  H£res  natus.    And  iL 
is  out  of  regard  to  thefe  Principles  and  Sta- 
tutes, that  he,  who   diipofcs,  is  reftrained 
only  from  doing  it  in  fuch  a  manncr,  as  to 
take  away,  from  all  others,  that  Power  of 
Alienation,  which  the  Law  permits  to  hinv 
felf.   In  Scotlandy  the  fame,  or  fimilar  Pow- 
ers, have  been  admitted  in  aTrad  of  Time: 
For,  tho'  the  Confent  of  the  Supcrior  be  ne- 
cefTary,  yet,  on  Adjudication   had,  the  Su. 
perior  may  be  forced  to  ad  mit  the  Perfon 
infeofFed  by  the  Vaflal :  And  tho'  there  be 
no  Teftamentary  Powers  allowed  in   their 
Law,  yet  Settlements  Mortis  caufa  are  fre- 
quent;  the  gcneral  Courfe  of  legal  Defcent 
is  interrupted  5  and  the  Powers  over  the  Eftate 
limited  and  modellcd,  often,  indeed,  much 
ftrider,  in  refped  of  him  who  is  to  take  ir, 
than  they  are  in  England,  yet  much  more 
according  to  the  Maker's  Fancy.  But  how 
much  fbever  the  Intention  of  the  Maker  of 

N  » 
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aSettlement  may  be  favoured  in  bothCoun- 
tries,  fo  as  that  the  Law  has  bcen  brought  to 
fay,  in  Prejudice  to  itfelf,  Modus  Cf  Conven- 
tio  'vinciint  Legem,  ftill  the  Law  governs  and 
reftrains,  in  Matters,  which  concern  the  Com- 
mon Policy,  not  fuifers  that  Intention  to  de- 
feat  the  Ends  of  it.  The  Intention  is  favoured, 
where  it  may,  confiftently  with  thofe  Ends  5 
and,  in  difFerent  Countries,  the  Regard  fhewii 
to  it  will  differ,  and  be  either  rcftrained  or  ex- 
tended,  according  to  the  varying  Reafonings 
of  various  Syftems  of  Law,  and  Decifions  of 
Courts  of  Judicature.     Yet  let  the  Regard 
Ihewn  to  it  in  Scotland  be  as  great  as  pofTible 
(which  fhall  now,  for  Argument-fake,   be 
allowed  to  ftand  upon  the  beft  Foundation), 
certainly  it  would  be  a  dangcrous  Confe- 
quence,  in  Reafon  of  Law,  becaufe  the  In- 
tention of  the  Party  is  fo  far  favoured,  as 
that  Settlements  in  Tail  may  be  made  much 
ftricter  in  that  Country,  than  they  are  in 
England,  that  therefore  the  Forfeiture  of 
Eftates-Tail    fhould    be  proportionably  rc- 
ftrained :    Since,  in  Procefs   of  Time,    as 
thofe  Settlements  prevailed,  the  Policy  of 
the  Law   of  Forfeiture  would  be  intirely 
cvaded  (a  Cafe  which  can  never  happen  in 

England, 
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England,  as  will  be  fhewn  hercaftcr,  whcii 
thc  Diftindion  (hall  bc  accuratcly  üatcd  be- 
twcen  the  two  Kinds  of  Scttlement).  It  is 
piain,  in  point  of  Fad,  that  this  Confe- 
quencc  was  not  admitted  in  tlic  o]d  Feudal 
Law,  by  which,  notwithftanding  the  ftrid 
Regard  had  to  the  Intention  of  the  Donor, 
and  in  confequence  of  it,  the  Tenant's  In- 
ability  to  aliene  from  his  Heirs,  the  Lind  was 
forfeited  to  che  Lord  in  many  Inftances.  k 
was  plainly  not  admitted  in  Scctland  at  the 
Time  of  the  Refohition  in  Lord  Stormont's 
Cafe  5  for  otherwife  the  Lords  of  Seflion 
would  have  declarcd  rhc  Edate-Tail  exempt- 
ed  from  Forfeiture,  whcn  they  declared  the 
Tenant  reftrained  from  Alienation  by  Grant 
or  Säle.  It  was  plainly  not  admitted  by  the 
Scotch  Parliamcnr,  at  the  Time  of  making 
the  Declaratory  Ad  of  1685.  in  Support  ol" 
Eftates-Tail,  when  this  Right  of  the  Crown 
was  referved  in  the  moft  ample  manner.  It 
was  plainly  not  thought  of  in  1 68 8.  by  the 
Convention  of  Eflates  at  the  Revolution 
who,in  declaring  the  Forfeiture  aCrievance^ 
proceeded  upon  the  unjuft  andextraordinary 
Application  of  it,  in  the  Courfe  of  the  pre- 
ceding  Rcign,  without  giving  the  leaft  In- 
^  2  timation 
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timation,  that,  of  itfelf,  it  was  inconfiftent 
with  Natural  Juftice,  or  the  Reafon  of  the 
Common  Law.  If,  therefore,  it  be  (hewn, 
That  the  Confcquencc  would  be  dangerous, 
in  point  of  Reafon,  and,  tili  the  Year  1690. 
was  not,  in  Fad,  admitted  by  the  Parlia- 
ment;  we  mayconclude,  tili  then,  that  the 
Fad  was  groundcd  upon  the  Reafon  ;  and 
the  Legiflature  of  Scotland  thought,  that 
tho'  the  Principle  of  making  Alienation  by 
Crime,  and  by  Confent,  run  pari  paJJUy 
might,  in  gcneral,  be  juft  ;  yet,  if  it  were 
indulged  to  its  füll  Extent,  in  their  Country, 
it  might  endanger  the  Subverfion  of  all 
Juftice. 

That  the  Argument  may  be  carried  fur- 
ther,  let  Craigs  Obfervation  be  refumed, 
That  the  Creation  of  thefe  Eftates-Tail  was 
injurious  to  the  antient  Courfe  of  Defcents, 
and  to  the  Rights  of  Wardfhip,  and  Marriage 
of  Fcmalcs,  fo  beneficial  to  the  King  and 
Lords.  Let  it  be  fuppofcd,  when  the  King 
originally  gave  way  to  the  Creation  of  them, 
that  he  addrefled  himfelf  to  the  firft  Makers 
of  them,  in  this  manner :  "  Since  you  think 
^-  thefe  Settlements  will  tend  to  preferve  and 

"  perpe- 
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"  perpetuatetheWealth  andDignity  ofyour 
«  Families,  I  am  ready  to  confcnt,  tho'  in 
"  Confequence  it  will  dcprive  me  of  Rights, 
"  which   have  bcen  cfteemed    the    faireß: 
«  Flowers  of  the  Prerogativc.     But  fome 
«  of  thefe,  being  merely  private  and  perfonal 
''  Advantages  to  myfelf,  (hall  not  be  placed 
"  in  Competition  with  the  Defircs  of  my 
''  People.  One  Rightbelongsto  the  Crown, 
«  that  of  Forfeiture  for  Treafon,  in  its  Na- 
"  ture  and  Effeds  of  too  much  Concern- 
''  ment  to  yourfelves  and  the  Kingdom,  as 
"  the  great  Sandion  of  Law,  and  Cement 
"  of  Society,    to   be  furrendcred  by  me. 
*'  EftabUm  thefe  Tailzies  as  ftrongly  as  you 
"  may  :  Try  all  the  Precautions,  which  ei- 
'«^  ther  the  Wifdom  of  the  Common  Law, 
.  «  ,or  the  Parliament,  will  allow,  to  protecT: 
<*  your  Settlements  from  thofe,    who,   by 
"  the  ordinary  Methods  of  alienating,  fhall 
"  endeavour  to  contravene  them.   But  let  it 
"  be  underftood  for  ever  by  you,  and  your 
"  Heirs,  that  you  may  take  carc  to  culti- 
"  vate  the  beft  Inclinations,  both  in  your- 
''  felves  and  others,  when  the  fundamental 
"  Policy  of  the  Law  itfelf  is  contravened 
"  by  any  of  you,  that  Public  Settlement, 

'•'  from 
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*'  from  which  Government  derives  Peacc 

"  and  good  Order,    every  Individual  the 

"  fafe  and  regulär  Enjoyment  of  his  Pro- 

*^  perty,  I  will  referve  my  fuperior  Right, 

"  agrceably  to  your  antient  Cuftoms,  an,4 

*'  the  Conftitution  of  the  Realm." 

It  is  true,  that  the  Scotch  Nation,  and  its 
areat  Deliverer  at  the  Revolution,  reafoned 
in  another  manner,  not  looking  forward 
with  inlarged  Views  to  future  contingent 
Dangers  from  the  abdicated  Family,  bu,t 
attentive  only  to  that  dark  Scene,  which 
had  been  juft  clofed  with  fuch  wonderful 
Circumftances  of  Felicity  in  both  Kingdoms. 
When  the  Union  was  completed,  a  very 
formidable  Invafion  was  attempted  from 
France-,  which  turned  the  Minds  of  Men 
upon  this  Subjed.  They  faw  the  Work  of 
muchTime,  Induftry,  and  Wifdom,  in  Dan- 
ger of  being  utterly  deftroyed,  at  the  very 
Inftant  it  was  finifhed  5  and,  as  foon  as  the 
Danger  was  removed,  thought  it  no  longer 
fitting,  that  Scotland  fhould  want  that  legal 
Sandion,  which  is  a  main  Pillar  of  the 
Engli[h  Monarchy.  They  faw  a  Neceflity, 
whilft  Pretenfions  to  the  Crown  fubfifted 

(efpccially 
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(efpecially  ^when  the  Treaty  of  Union  had 
been  formed  on  Principles  ellentially  con- 
trary  to  thofe  Prctenfions),  that  not  only  the 
People,  bat  the  Law,   as  an  Expreilion  of 
the  Senfe  of  the  People,  fhould  oppofe  the 
Terror  of  its  fevereft  Punifhments  againft 
any,  who  might  dare  to  fupport  them.    The 
wifeft  among  us  had  long  wifhed,  that  the 
fame  Syftem  of  Laws,  and  private  Rights, 
as  well  as  the  fame  Adminiftration  of  Go- 
vernment, fhould  prevail  over  this  Ifland  ; 
and  knew  that  the  Reformation  of  whatever 
relates  to  Treafon,   that  is,    to  the  public 
Policy  of  the  Kingdom,    contributed  in  a 
great  Degree  to  that  End.    When  the  Crime 
and  Proceedings  had  been  made  uniform  ia 
both  Countries,  the  Forfeiture  came  to  be 
confidered.     That  of  enraiied  Inheritances 
was  attended  with  Difficulties;   the  Cafes 
faved  from  it,  and  thofe  which  are  liable  to 
it,  confiftently  with  the  Principle  fo  much 
infifted  on,  have  been  already  ftated.    Some 
Arguments  have  likewife  been  ofFered  to 
mitigate,  if  not  juftify,  the  feeming  Rigor 
ofthat  Cafe,  which  it  is  faid  can  hardly  be 
reconciled  with  this  Principle :  And  pcrhaps 
a  Lawyer  and  Statefman,  reafoning  upon  ic 

wich 
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with  the  Preiudices  of  the  Law,  and  Confti- 
tution  of  Eigland,  about  him,  might  pur- 
fue  his  Argument  ftill  farther.  He  would 
recollcd  in  what  manncr  Attempts  to  add 
irritant  and  refolutive  Claufcs  to  Gifts  in 
Tail,  liavc  becn  treated  in  JVeßmmfler-HiW. 
Even  bcfore  the  folemn  Judgment  in  Ed^ 
ward  the  Fouith's  Rcign,  that  a  Tenant  in 
Tail  by  common  Recovery  might  bar  not 
only  his  own  Iflue,  but  all  Remainders  and 
Reverfions  expcdant  upon  his  Eftate,  the 
Law  was  held  to  be  againft  them,  notwith- 
ftanding  the  Expreflion  in  the  Stat.  JVeflm. 
2.  de  T>onis,  "  that  the  Will  of  the  Donor 
"  be  obfcrved."  Two  Judgcs,  as  long  ago 
as  in  the  Time  of  Richard  IL  and  Henry  IV. 
caufed  Settlements  of  their  Land  to  be  madc 
with  fuch  Claufes  inferted;  but  L'tttleton 
and  Coke,  and  all  the  Courts,  have  faid,  in 
Judgment,  that  they  are  not  to  be  allowed, 
as  füll  of  Imperfedion  and  Danger,  and  of- 
fending againft  many  Rules  and  Reafons  of 
the  Common  Law.  He  would  then  ob- 
ferve  the  DifFerence  between  the  ftrid  En- 
tails  of  the  two  Countries.  The  ftrideft 
Settlement  which  can  be  made  in  England^ 
may  be  overturned,  as  foon  as  made,  by  the 

Joint 


APP  EN DIX.      185 

Joint  Ad  of  thofe  who  have  the  immcdiate 
Poflellion  and  Seifin,  and  the  Heir  in  Tail 
next  defcribed  in  itj  whofe  Eftate,  when  it 
comes  at  any  time  into  Poflellion,  cnables 
him  to  aliene  or  forfeit  the  Whole  by  his 
fingle  Ad»  In  Scotland,  there  is  no  fuch 
Power  lodged  in  any  one  or  more  Members 
of  the  Tailzie,  either  by  the  Terms  of  the 
Settiement,  or  the  Conftrudion  of  Law  upon 
it.  So  that  the  Entails  of  that  Country  are, 
in  a  Word,  complete  Perpetuities.  As  a 
Lawyer,  he  would  recite,  with  what  Ap- 
plaufe  the  Methods  taken  both  by  the  Par- 
liament  and  Judges,  to  refcind  or  evade  the 
Statute  de  i>onis,  have  been  received  in  all 
Times :  With  what  Indignation  Attempts  to 
revive  the  Force  of  it  have  been  rejeded : 
And  he  would  enumerate  the  old  Sayings, 
grave  Sentences,  and  wife  Decifions,  againft 
Perpetuities,  with  which  the  copious  Wri- 
ters  of  the  Law  furniOi  him.  As  a  Staref- 
man,  he  would  refled  on  the  many  Incon- 
veniencies  arifing  from  them  to  the  Crown, 
the  Public,  to  Familics  themfelves :  their 
Rcpugnancy  to  the  fluduating  Genius  of 
Property  and  Commerce,  to  the  fundamental 
Maxims  of  infant  or  flourilhing  States.    And 

O  he 
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he  would  draw  this  Conclufion  from  thc 
Whole ;  That  as  far  as  England  and  Scotland 
agree  in  the  Principle  of  creating  or  alien- 
ating  Eftates  of  Inheritance,  fo  far  they  ftand 
upon  equal  Terms  as  to  the  Forfeiture ;  but 
for  all  beyond,  he  muft  think  it  fomewhat 
ftrange,  firft  to  ground  Eftates  upon  Prin- 
ciples  contradidling  the  gcncral  Policy  of 
Law,  and  then  to  complain,  that  they  are 
not  favoured  in  every  Inftance  to  which 
thofe  Principles  will  lead  us. 

But,  not  to  infift  upon  Reafonings,  which 
may  feeni  derived  from  Prejudice,  this  is 
ccrtain,  that  the  Scotch  Nation  in  general  has 
been  a  Gainer  by  the  new  Law.  Try  it  by 
the  Rule  laid  down  in  the  1 8th  Article  of 
Union,  either  as  a  Matter  of  public  Govern- 
ment, or  private  Right  (for  it  is  a  mixt 
Queftion  of  both),  it  is  evident  ly  for  the 
grcater  Utility  of  the  Subjeds  within  that 
Country.  The  Certainty,  the  Juftice,  the 
Lcnity  of  the  Law  of  England^  in  fhort, 
cvcry  Security  againft  the  Abufe  of  For- 
feiture, which  was  known  to  one  Half  of 
the  People,  is  extended  to  the  other  in  its 
füll  Strength.    As  therefore  that  Syftem  of 

thc 
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the  Law  of  Trcafon,  from  which  Confifca- 
tions  received  all  their  Bitternefs,  was  abo- 
lifhed  by  the  Ad  for  improving  the  Union  5 
and  both  then,  and  fmce,  unhappy  Commo- 
tions,  dangerous  to  the  Liberty  of  each  King- 
dom, have  arifen  in  North-Britain^  thofe 
who  in  fome  Degree  reftored  the  Forfeiture 
of  the  Eftates-Tail  defcribed  in   that  Ad 
(which  had   been   taken  away  but  a  few 
Years),    proceeded  on  the  very  Principles, 
which  animated  thofe  who  declared  it  a 
Grievance.     It  would  be  difhonourable  to 
fuppofc,  that  the  fame  Wifdoni  of  that  Na- 
tion,  which  adopted  the  Revolution,   the 
Union,  and  Proteftant  Succeflion,  would  not 
intirely  have  approved  it,  when  the  general 
Beneiits  of  the  Alteration  were  attended  to, 
and  the  particularNeceflltyof  ftrengthening 
this  mighty  Fabric,  formed  and  cemented  of 
fuch  ineftimable  Materials,  againft  the  Incen- 
diaries  of  Fadion,  and  the  reftlefs  Tools  of 
Slavery. 

But  whatever  the  Situation  of  AfFairs 
might  be  in  any  former  Time,  furely  it  is 
modelt  to  affirm,  that  every  Argument 
which  could  be  ufed  for  the  Continuance  or 

Vindi- 
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Vindication  of  the  Law  in  Qaeftion,  fttikes 
with  redoubled  Force  in  this  unexampled 
Crifts  of  Foreign  and  Domeftic  Dangers. 
Every  Topic,  which  can  be  laboured  to  cleac 
Difficulties,  and  footh  Mens  Thoughts,  ap- 
pcars  to  generous  Minds  in  the  moft  amiable 
Light.  What  one  Tretender  would  havc 
unfettled,  both  when  the  Union  and  Suc- 
ceflion  took  place,  another,  in  his  Father's 
Käme,  with  that  Boldnefs,  which  Defpair, 
and  not  Hope,  fuggefts,  is  attempting  to 
fubvert.  Have  then  thefe  Defcendants  of 
King  James  a  Right  to  complain,  that  the 
Punifliment  of  an  Anceftor  is  extended  to 
their  Detriment,  who  now  ftand  excluded 
for  their  own  Fault,  in  prcfumptuoufly  and 
feditiouQy  affronting  the  unbiaflfed  Senfe  of 
Parliaments  for  more  than  half  a  Century, 
and  traiteroufly  fetting  up  a  Title  to  the 
Crown,  contrary  to  the  Duty  of  that  AUe- 
giance,  which  the  Pretender  owes  as  an  Eng- 
lifh  Subjed,  inconfiftent  with  the  folemn 
Oaths  of  the  People,  and  repugnant  to  the 
legal  Maxims  of  a  free  Conftitution  ?  Shall 
that  Family,  who  have  thrown  a  Difgrace 
upon  the  Law  of  Forfeiture  for  Treafon,  by 
the  intolerable  Grievances,  which  once  arofe 

from 
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from  it,  thrö'  their  Means,  whcn  thc  Caufcs 
of  Gricvance  are  removcd,  both  by  a  Change 
of  PcrfonS;,  and  the  Reformation  of  Laws, 
gain  Indemnity  to  thcir  rafh  FoUowcrs,  by 
the  Abolition  of  it  ? 

To  fum  up  the  Whole  of  the  Argument 
in  a  few  Words :    If  we  confidcr  this  Law 
with  a  partial  View  to  temporary  Cönve- 
nience  and  Neceflity,  it  may  be  faid,  that  as, 
in  the  miiitary  Art;,  it  is  hcld  dangerous  to 
Vary  tiie  Order  of  Battle,  v/hilft  the  Enemy  is 
in  Sight  j  fo,  in  Civil  Prudence,  to  take  away 
Conflitutional  Safeguards,  when  the  Evil  to 
bc  prevented  advanccs  with  large  Steps,  and 
is  at  hand.     If  we  confider  it  with  a  general 
View  to  the  everlafling  Pvules  of  Truth  and 
Juftice  (which  difFer  in  Name,  rather  than 
Reality,  the  one  being  in  Spcculation  what 
the  other  is  in  Practice),  it  feems  confonant 
to  all  our  natural  and  beft-grounded  Notions. 
If  we  confider  it  with  a  general  View  to 
Policy  and  Freedom,  we  find  it  fo  limited  in 
Great  Britain,  as  that,  for  the  future,  nei» 
ther  a  wcak  Prince  can  exert  it  wantonly, 
nor  a  bafe  one  opprefliveiy  ,    at  the  fame 
time  that  it  has  all  the  Force,  which  either  a 

wifc 
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wife  Monarch  can  make  ufe  of,  or  a  virtuous 
can  defire.  In  a  Word,  it  is  pcculiarly  fitted 
to  the  Britifh  Conftitution,  and  to  this  Pe- 
riod  of  its  Duration  :  it  is  without  Intricacy, 
or  Cruelty :  not  formed  on  flavifh  or  exotic 
Models,  but  on  Truth,  JuQice,  Policy,  and 
Frcedom  ;  thofe  facred  Principlcs,  which 
infpire  Moral  Condud ;  plan,  adminifter, 
preferve  Civil  Government  5  and,  being  uni- 
ted,  are  the  Wifdom,  the  Power,  and  the 
Majefty,  of  all  Ages. 
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